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WILLS AND CODICILS. 


CHAP. I. 

PRESUMPTIONS AND PAROL EVIDENCE. 


SECT. I. 

Double Portions. 

The rule prevailing in courts both of law and 
equity^ that external evidence may be received to 
KEBOT PiiEsuMPTioNs, subiuits tlic opcratioii of written 
instruments^ more extensively than any principle hi¬ 
therto noticed^ to the eontroul of extrinsic circum¬ 
stances. In Courts of Equity, moi'e especially, this 
allowance has prevailed. The jycnius of the com¬ 
mon law inclines it to generality and certainty, and 
even its presumptions are in some cases too inflexible 
to be disproved. But equity, as its rules arc framed 
more for particular than general relief, allows all its 
presumptions to be repelled by opposite testimony, 
and by testimony of every kind. 

VOL. II. 
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Ofiiicprc- Thus it is a setMed rule of presumption in cfiuitv, 

atjainst (borrowcd from the civil law) tliat if a falljer «;ives 

double por* ^ ^ ^ 

lions. a legacy to a child, and afterwards advances the like 
sum to the same child, such advancement operates 
as an ademption of the legacy. This presumption 
was opposed in Ellison v. C'ookson*, by extrinsic 
evidence, consisting of declarations and correspond¬ 
ence, which were admitted on the above doctrine of 
receiving parol evidence against presumptions; 
though, as, in the opinion of tlic court, the evidence 
when received did not with sulTicicnt clearness de¬ 
monstrate any intention of the testator opposed to 
the presumption, the presumption prevailed. In 
Debeze v. Mann (which, indeed, was the case of a 
father and piilativc child, but the legacy being c.v- 
pressed to he for a portion it came up to the principle 
upon whicli the presumption is founded in the case of 
a general legacy by a lawful parcn() (I) the ])resiimp- 
tion was repelled by parol evidence of words used in 
conversation, clearly importing a design to better the 
child beyond the extent of the ad\ancement, and be¬ 
cause there was no way of carryiug into cllect such 
design, but by construing the legacy to be un- 
adecined. 

The doctrine of the Court of (Miancery seems to be 
this; that where a parent gives a legacy to a child, 
without slating anjj purpose for which it is given^ it 

l Voz. Juii. 100. " I’j. C. K. Ki.S. 


(1) The cases of a natural child, ride Grave v. Lord Salisbury, 

1 Bro. C. H. 425. and of uncle and niece, vide Slmdali v. Jekyll, 

2 Atk. 516. are said to be out of the rule. 

t 
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Double Portions. 


is iicvertlieless to be understood as a portion, and 
therefore on the principle of leaning' against double 
portions, if the father afterwards advances a portion 
on the inarriag’e of that child, it is an ademption of the 
legacy by a constructive satisfaction of it in the whole 
or in part. But if a stranger gives a legacy to a 
child, not describing it as a* portion, and afterwards 
makes s\ich advancement by way of marriage portion, 
such subsequent advancement will not be construed 
an ademplion or satisfaction of tlie legacy. In tho 
case of a stranger either the legacy must be described 
as a portion, or tlie advancement must be expressly 
stated, or distinctly appear, to have been made for 
the very purpose of satisfying the legacy. In such 
a case, although tin* advancement is expn'ssly made 
by way of marriage ])ortioji, still if the legacy is not 
expressly given for the .sann^ purpose, such advance¬ 
ment will not operate as an adempliem. 

It follows, therefore, that as the law docs not re¬ 
cognize the relation of the putative father and legiti¬ 
mate child, the father stands as a stranger; and thus 
the case of an illegitimate child has in this respect an 
advantage over one legitimately born ; since if a le¬ 
gacy, be given to him by his putative father, such le¬ 
gacy will not be covered by any s»\bsequent advance¬ 
ment unle.ss it appears positively that such advance¬ 
ment was intended to be a satisfaction of the legacy. A 
legacy from a father is understood as a portion, though 
not so described; what he gives thus to his child is 
presumed to be meant by way' of provision, as paying 
a debt of love and natural affection ; if, therefore, he 
afterwards advances him by a provision in his life¬ 
time such provision is considered as given in the same 
spirit and feeling, and as paying the same debt of na ■ 
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turc Avliich he had iiitciuled to discharge by his will. 
Ilut in the case of a stranger, what he gives by his 
will he gives as a mere bounty, and what he after¬ 
wards advances, he gives as an addition to his first 
bounty. Where those double gifts take place be¬ 
tween parent and child the presumption of satisfac¬ 
tion takes place notwithstanding slight circumstances 
of dilTercnce between the advancement and the por¬ 
tion, and a dilTercnce in the amount^ 

And it would seem that where a testator standing 
or acting in loco parentis, after giving a legacy to 
the object of his care, makes a provision in his life¬ 
time for the legatee, such advancement will be pre¬ 
sumed to be in satisfaction. At least parol evidence 
will be easily let in to shew that the legacy was in¬ 
tended as a provision or portion'*. 


® P^e ex parte Dubost ex [I'lilc, IS Vox. Juii. 140. 

® 7 Vez.Juii. ,608. anil Mouck u. LohI Monck. 1 bull and Uo.it'. 
Rcpoit^. ‘iya 
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SEmoN II. 

Debts paid by Legacies. 

IT is Jilso a rule of presumption well established 
in Courts of Equity, that wliere a legacy is given by 
a debtor to his creditor, exceeding, or equal to, the 
amount of the debt, it is a satisfaction of the debt. 
This rule of presumption, though established, is met 
by another, viz. that every bcfjucst is prima facie. 
a benevolence (I); on which ground the courts have 
of late viewed it with great jealousy, and have shewn 
a very ready disposition to tahe cases out of it, 
wherever any thing could be collected from the will, 
indicative of a contrary intention in the testator (2). 


(1) Sec tlio rrinaik of liord Chancellor Talbot in Fowler v. 
Fowler, *2 1\ Wins, and of Lord Jlardwickcin Richardson r. 


Of the op¬ 
posite in¬ 
fluences of 


Grccbc, J Atk. G8. who there says, that the maxim of debitor non 
])rirsiimilur doTiare would not hold, if it w^cre to be reconsidered. 
And again, that legacies natuially imply a bounty.’’ And ob¬ 
serve what was remarked by Lord King, in reversing the decree of 
the Master of the Rolls, iii Chaunce^’s case, I R Wins. 410. Lord 


\hv ron- 
flicling 
inlcs—that 
a debtor is 
not tohepre* 
stiined to in~ 
tend a ift 
to hh debtor, 


Alvaiiley also called it a very absurd rule, 3 Voz. Jiiii. 466- and, that 

j ^ lefracies iw*- 

(2) 1 tlo not uiidcrtakp (o ( luimcratp all the drcumstaiuvs mIucU plyabotmtij. 


will take a case out of the operalioii of this rule of presumption. 
The following, liowever, are the most prominent. Where the pay¬ 
ment of debts is particularly mentioned in the will, Chauncey'i 
case, 1 P. Wms. 401). if the legacy is contingent, Spinks v. llo- 

bius, 2 Atk. 491. Postponement of the period of the payment of 

X 
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But notwithstanding’ the strong’ disposition of tho 
courts to bound the application of this rule of pre¬ 
sumption, parol evidence has been refused by great 
chancellors to be admitted to take a case out of its 
operation. Thus in Fowler v. FowlerLord Tal¬ 
bot, after having at the same time declared his disap¬ 
probation of the maxim, and his apprehension of the 
danger of attempting to alter it, observed that, 
though in some cases (3) parol evidence had been 
allowed, in order to shew that the testator designed 
to give the legacy, exclusive of the debt; yet his 
opinion was against admitting such evidence, for 
then the witnesses and not the testator would make 
the A'ill. And in Richardson v. Greese’’, Lord Hard- 
wicke, after remarking that the court had always 
shewn itself dissatisfied with the rule, and had been 
fond of distinguishing cases out of it, observed that 
these distinctions were not to be taken from particu¬ 
lar circumstances dehors the will, but must be found 
in the nill itself. 

I lf ilu« (ilia- Whether tlie rule i.s a rule merely of presumntion 

J.-nUuii ‘ *■ 


" 3 P. ^^■lnb. 


" 3 Atk. (JO. 


flic legtirv, Cliiikp v. Sou oil, .3 Atk. !J(i. A'icholls v. Juclbon, 2 Atk. 
300. UiicPrtaiiity as to duration or cotnincncotnont, Matthous v. 
Matthews, 2 V oz. 03.). The subjects of the debt and legacy not 
being Jiroiighton i*. Krrington, 7 Bro. P. 12. 

Pastw'ood V iiicke, 2 P. W ms. 61 t. Where the debt is incurred 
.iftor the date of tho nil 1, Ciaiiinei's case, Salk. .)0H. Thomas r. 
tJoniictt, 2 P. Wilt'). .;ll. Fowlor •»’. Fowler, 3 P. M'ms. 364. 
M'liore the loj>ar\ ij to a ‘Oivant, 3 Atk. 69. by Lord Jlard- 
n ickc. 

(3) 'I'his had been positively so adjudged, tliirty years before. 
In Cuthbcrl r. Peacock, 2 Vern. 693. 




Sect. 2. Debts paid by Legacies. *3 

or of settled and fixed construction, seems to be the l»«twecn 

presuinp* 

true question upon which these decisions turn; for tionsand 

* * ^ positive 

where a positive rule of construction is established niUsof 

^ , construe* 

by the maxims or practice of the court, the instru- tion. 
ment to which such positive rule of construction 
applies, becomes incapable of any other sense or 
operation; so that to oppose such construction, is to 
contradict the instrument itself. 

If, therefore, this presumption of a legacy’s be¬ 
ing* a satisfaction of a debt could be shewn to be 
established upon a technical and positive rule of 
construction, a suflicient reason would appear for 
tlic rejection by the courts of all extrinsic evidence 
to opjiosc its o])era(ion, however easily sucli an 
odious rule might give way to opposite inferences, 
arising out of the context and apparent design of 
(he instrument itself. 

In the case of double portions, when the testator 
subsequently advances the legatee, tlic presumption 
is not connected with any rule of construction, since 
the will is in that case not affected by construction, 
but, pro tan to, revoked by a presumption arising* 
entirely out of an act of the testator posterior to the 
will: but where a legacy is presumed a satisfaction, 
the will has an operation and construction ; though, 
by being made to act upon a sum already due to the 
legatee, the benefit, primd facie intended, is lost. 
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Section [|1. 


Eouhlc Legacies. 

^ir”rs WHERE tlic s.amc thing" is given to ditferent por- 
th«'j,amp ]jy instrument, llic decisions must nc- 

inrnt. cessnrily turn wholly upon construction. And though 
the rule of construction is dinbreutly stated by very 
liigh authorities, some considering the last bequest 
as revoking the first, others regarding both as co¬ 
operating to effe^'t a joint-tenancy, and otliers again 
regarding* them as rend(‘ring eacli otlicr void for 
iinccvtaiiJy ; y t 1 conceive, th.iit, whichever of these 
ojnnior.s b' rif bt, pisrol evidence is to have no share 
in dyermiiiiiig the o[>eration. Ibit t!ie (juestion is 
opened again, if no ad'ert to the ca\e of two legn- 
Uvci.svr- (^ies to the same p(‘rson by di/Jcvdil instruments. 

ent mstni- ‘ 

nients. which tlio Tulc of Construing the becjuests accumu¬ 

lative, seems to rest upon a slight foundation and 
to be easily repelled by internal evidence. Rut it is 
still a matter of enquir}, liow far extrinsic evidence 
can be received for this purpose 

In Barclay r. Wainwright®, liis Honour referred 
it to the Master to eiujuire, whether the several per¬ 
sons, legatees by the first codicil, to whom no lega¬ 
cies were given by the second, were dead, or not, in 
the service of the testator at the date of the second 

JampR u. Sommens, 2 II. Bl. 213. 

** See ClifTo V. Cibbonsj 2 Lord Raym. 1324. 

• 3 Vez. Jua. 462. 
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codicil^ and such facts were received for the sake of 
assisting and elucidating the internal evidence, by 
shewing that the omission of certain legatees named 
in the will, did not spring from any new intention of 
the testator. 


The same Judge, in a case of double legacies, 
which afterwards came before him'*, upon the ques^ 
tion, whetlicr the parol evidence could be admitted, 
observed, that if it is an established rule that two 
legacies are accumulative, wliere they are given by 
diirercut iusinirncnts, he could not raise a presump¬ 
tion by evidence against it, and he was inclined to 
think it must be Inken to be a rule.” Tlie rule was 
also laid down iji Uidges v. Morrison*, by Lord 
Chancellor '^l^iiiirlow—“ (h*jt where a testator gives 
a legacy by a codicil as well as by his will, whether it 
be 7)10re, less, or equal, to the same person who is 
logafee in the will, it is an acciu\iulatiou.” The 
same Chancellor adds, that it is incumbent upon the 
executor to produce evidence to the contrary, if he 
contest such accuuiulation. Jbit the species of evi¬ 
dence to which his Lordship atterwards adverts, is 
wholly internal, and arising (uit of the context of the 
instruments. '^Phe ru!<‘, us laid down in the case just 
alluded to, was adopled freun llooley Hatton, (see 
the note at tlic end of the case of Ridges v. Morri¬ 
son,) winch case of llooley v. Hatton, Lord Thur- 
low observed, was examined w ith abundant care, and 
he accompanied that observation with a remark, that 
it was unnecessary to repeat the cases after reading 
the very able opinion of Mr. J. Aston, which, he 


State of 
ihc dor- 
tiiiie as to 
the pre- 
.siiinption 
of the 
coiiits ill 
the eases of 
ilouhle le- 
giK’ies, in* 
the same, 
and m dis* 
tiiiet in- 
striimeni^. 


0^1)orllc V. Duke of Lecds^ 5 Vez. Jun, 269. 
• 1 Hro. C. C. 389. 
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gaid, contained the whole doctrine of the law upon 
the subject. 

The state of the presumption, according* to the 
varying circumstances of the case, seems to be settled 
by the result of the authorities upon the following 
criteria, viz. where the same specific thing or corpus 
(as a diamond ring, where the testator has but one,) 
is twice given to the same person, either by the same 
instrument, or by different instruments, there, in the 
nature of the thing, it is but a repetition.—Where 
the same quantity, as 100/. is twice given by the same 
instrument, the presumption simpUciicr is against the 
legatee ;—But where tlic same quantify is given by 
the same instrument, with any additional cause as¬ 
signed for it, or with any material circumstance of 
variation accompanying the second gift, the pre¬ 
sumption is turned against the executor, in favour of 
the accumulation.—Wlierc equal sums are given in 
two distinct writings, or a larger after a less, or a 
less after a larger, the latter gift is construed an ac¬ 
cumulation. 

Bui though the presumption in a case, wherein 
t\ro leg“ticies of the same sum or quantity occur in 
distinct instruments, leans against tlie executor, jet 
it is only a presumption shnplicitcr, and is turned the 
otlicr way where the same cause is expressly assigned 
in both instruments for the gift without any addi¬ 
tional reason ^ 

And it seems also, according to Lord Hardwicke*, 

'' Mciiochius dc prxsumptionibus, lib. prxs. 128) iium. 4y 13) 
14, and see Swinb. part 7, c. 20) fol. edit. 550. 

' 2 Atk. 610. 
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that where, in a distinct instniinent a larger legacy is 
given to the same person, assigning, in totidem ver¬ 
bis, and with a perfect identity, the same cause whicli 
was expressed in tlic former instrument, this shall 
not be a double legacy ; with which position, Aston J. 
in llooley v. llatlon, appears to agree, and the same 
doctrine seems to be held hy Lord Thurlow, in Ridges 
V. Morrison above cited, and is stated to be the rule 
by Mcnochiits^'. 

It is to be remarked, that in the above-mentioned wiMtUer 
case of Jlooley v. Hatton, which is a very leading ciciKcisaii- 
anlliority, no idea appears to have been entertained <iotcniiine 
of the admissibility of parol evidence. Mr. J. Aston udn?' 
opened with observing, that as in the case before 
him, lliere was no inlcrnal evidence, therefore, he 
must refer to the general rule of law. And the 
l..ord C B. Sm\the observed, the intention is the 
clearest rule ; but it is admitted on all hands, here is 
no internal evidence, we must therefore refer to the 
rule of law.” And lasll\, hy the Lord Chancellor 
Bathurst, it was said, that ” no argument could be 
drawn in tlie case before him from internal evidence, 
they mnsi, therefore, refer to the rule of law .” 

What Ijord Thurlow's ojiinion was, as to the 
admissibility of ])arol evidence, does not expressly 
appear in the above-mentioned case of Ridges r. 
Morrison, l)ut it is to be observed, that in illu.strat- 
ing his remark, ” that slight circiimstsmces may ope¬ 
rate in proof of the testator’s intention,” lie specified 
such only as could be collected from the context of 


'■ Lib. 4, pi'irs. i*2g^ and sec Swiiib. -Ito edit. 201. Sec aLo flic 
recent case of benyon r. Benyoii, 17 VeZi. Juii. .‘IT 
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the instruments. And in Campbell v. the Earl of 
Radnor', the decision turned upon the words of the 
instruments. Rut in Coote r. Hoyd^ the point re¬ 
specting* parol evidence came directly under adjudi¬ 
cation, in which Lord Thurlow laid down the rule 
thus, " the question, whether by (giving two legacies, 
the testator did not intend the legatee to take both, 
is a question of presumption donee prohetur in con- 
trarium, and will let in all sorts of evidence.’* And 
the same Chancellor further observed, (what the tem¬ 
per of later decisions seems inclined to adopt, as the 
true and practicable distinction) that where the 
question arises upon the construction of irords sim- 
plyy qua words, no evidence (i. e. extrinsic evidence) 
can be admitted.” 

Whether his Lordship would have been ultimately 
governed by these maxims, if the decision of the 
case had depended upon it, cannot be known, since 
the case was determined upon the internal evidence 
of the will and codicil themselves. It was much con¬ 
tended, that it was a case of presumption, and that 
all presumptions were open to be encountered by 
parol evidence. 


• 1 Bro. r. R. 271. 


‘ 2 Bro. C. 11. 521. 



( l-i) 


Section IV. 

Ambiguities, 

THE instance most frequently chosen as the ex¬ 
ample of the amhiguitas lalcns, is that of a devise 
to a person of the same name with another, without 
any specific description appearing' upon the face of 
the will, to designate the real object of the testator’s 
bounty*. The case put by Jjord Hobart, was that 
of a devise by a testator to his son John, having two 
sons of tliat name ; and the same Judg'C having a 
little above decisively declared, that a testator’s intent 
must be expressed in a will >vritten, that it may be 
certain to the Court, observed on the case just put, 
that an averment might make this, i. e. who was de¬ 
signed by the testator, certain. The case and the 
comment contain together a true description of the 
amhiguitas laiens, to constitute which there ought 
to be a positivcncss and certainty of verbal expres¬ 
sion becoming ambiguous in sense by the discovery 
of a matter not appearing' in the instrument. This 
is the ambiguity latent, which, as it is created by 
facts, so it is renioveable by a further invcstig'ation 
of facts. 

A husband devised to his wife 700Z. East India 
Stock, having no East India Stock ; but he had 700/. 
Bank Slock; and the words were held to carry the 

* Sec 5 Rt'p. 68. Lord Cheyncy’s case. Hob. 32. Coundeii v. 
Claik. 3d point, and I Sulk. 7. Lcpcot v. Brown. 
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Bank Stock, it being only an error in description ^ 
Lord Hardwickc said it was only error demonstra- 
tionis, and was no more than the devise of a black, 
where the testator had only a Avhitc horse. Thus 
also, where A. devised to J. S. those his lands, in 
B., in the county of S., in the possession of D. A. 
had no lands in that county, but had lands in B., in 
the county of 11., in the possession of D. It was 
held that the lands in tlie county of 11. passed by this 
devise*’. Upon the same j)rinciplc it has been held 
that where one devised all his freehold houses in A., 
having none there but leaseliold, the leasehold should 
pass But though a testator may have mistaken his 
property, it docs not follow that a disposition, made 
under such niistak(ni impiession, shall not have its 
literal cfiect. Thus, where a testatrix, reciting that 
she was possessed of 12,700/. ^ per cent, consolidated 
Bank Annuities, standing in her name, gave and be¬ 
queathed the same, or so much of such Bank Annui¬ 
ties as should be stai\ding in her name, at her death; 
and at the date of her will and at her death she ha<I 
near 15,000/. in that fund, only tlie 12,700/. w’as 
held to pass ; the recital being considered as involv 
ing the ren.'^oii of the disposition^ 


Ofini''- 
1:tk(\sinlhc 
tianu'S of 

|)lTbOUS. 


The names of persons appointed to lake, under 
wills'^ have been set right by parol evidence, where 
both the Christian and surname have been mistaken. 
In such case, no words are supplied or subslilntcd, 
but the mistaken appellation in the instrument is ap- 


l Voz. 255, Door r. Geary. " 1 L»l. Raym. 728. 

“ 1 P. Wms. 286. Adtlii r. Clement, 2 P. Wms. 45Q. 2 Atk. 
451. Cro. Car. 493. 

' 15 Vcz. Jun. 319. Ilotham v. Sutton. 

^ And s«e Ilodqsou and Caldecot Vt Fitch and An', 2 Vern. 593. 
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plied to the person really intended by it^ and the 
names of persons having no intrinsic meanings the 
'will is rectified without any alteration of the sense. 

There may be a distinction^ indeed^ between such JJ®™® 
mistaken use of a name^ whicli, though a wrong ap- 
pellation of the object of the testator’s bounty, hap- 
pens to belong to an existing person within the tes- p**.”®” *" , 

* ^ ^ uoiiiST, aiicl 

tutor’s knowledge and possible contemplation, and 
that of a name under which there is nobody® to testators 

coiiteiiipla'- 

claim, as coming witliin its literal description. Thus tion. 
in Beaumont v. Fell**, where the point arose upon a 
bequest in a will to Catherine Earnley, and the name 
of a person who claimed a legacy as the real object 
intended to be benefited wus Gertrude Yardley^, it 
was first shewn by her, and admitted, that no per¬ 
son called Catherine Earnley claimed the legacy, and 
then evidence was olVered to shew that the scrivener, 
who took instructions for drawing <he will, had made 
the mistake. The court established the claim of 
Gcrtriule Yardley, (1), but not without observing 
how' very material it was to the case that no such 
person as Catherine Earnley claimed the legacy (2). 

' Rivers's case, 1 Alls. 410. "* 2 P. Wms. 111. 

(1) K(]ge y. Sali»buiy, Ambl. 71. Cl hies v. Kemsley, 1 Freem. 

293. Dorset y. Sweet, 1 .\inbl. 175. Parsons y. Parsons, 1 Vez. 

Jun. 2fi6. and sec particularly the case of Del Marc v, Rebello, 

3 Bro. C. R. 240. 

(2) III the case of Del Mare ». Rcbclio, 3 Bro. C. R. 246. the 
devise w'as to the children of tlie testator’s sisters, Kstrella and 
Reyna; FiStrolla had children, Reyna had none, and had changed 
her name and hecomo a nun professed. But the testator had a third 
sister, Rebecca, who had children. The Chancellor would not 
substitute the npae of Rebecca for Reyna. 
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On the other hand^ the Court of King’s Bench 
treated the case of Doe on the demise of Hayter v. 
Joinville*, as affording an instance of an incurable 
What am- ambiffuitv. A testator having devised to his wife’s 

blgiiity is o j • o 

yi7»2% one moiety of his residuary property, and to 
person's his brother’s and sister’s family the other moiety, 
died, leaving a brother and sister living, and both 
with a numerous issue, as well as the children of a 
deceased sister. It was judged impossible to con¬ 
strue the will with any rational certainty, so as to 
make a precise application of the word family. 
And this was a proper example of the ambiguity 
patent, as the uncertainty was considered as inherent 
in the term itself, which, unless the context of the 
will had defined its applicability, could scarcely re¬ 
ceive explanation from any extrinsic circumstances (3). 
Again, where a testator devises to ^ one of the sons of 
tJ. S.''’ who has many sons, no regard can be paid to 
any thing extraneous to the will, as the medium of 
expounding the testator’s intention (4). 

' J East Rep. 17‘2. 

‘ ‘2 Vein. 625. Ainb. 175. 2 Mod. Cas. in Law and Ei|iuly, 122. 


(3) But it lias since been held in the Court of Chancery, that 
the word ‘ family’ imports as dolinitc an object of a derisc as the 
word ‘ relations,’ in rcipcct to >%hich that Court has, upon grounds 
of convenience, adopted the rule of the statute of distribuilons ; 
so that it seems a bequest to the ‘family’ of another person, after 
the decease of such person, will be executed by the court in fa¬ 
vour of his nearest of kin. Crewys v. Colman, 4 Vez. Jun. 319. 
and see post, the note in page 35, et seq. 

(4) It has been before observed, that where a testator gives the 
same legacy in different parts of his will to the same persons, it is 
an ambiguity which, unless helped out by some rule of construe^ 
tioD, no extrinsic evidence ran be received to explain. As to the 

t 
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It is true^ in the last instance^ the ambiguity doeti 
not fully appear, till from the words of the instru¬ 
ment the attention is directed to the predicament of 
the object to which the words upply, since, if in point 
of fact there was but one son, that son would be en¬ 
titled ; but still it is obvious, that the reference to ex¬ 
ternal facts (if there were more sons than one) would 
confirm the patent ambiguity, already attaching upon 
the words which in themselves express uncertainty, 
and which suppose a plurality of individuals equally 
included within the terms of a gift intended for one 
only, and therefore present an ambiguity in the very 
face of the will (5). 


pxistnice of any and what rnlo of oonstiurtion in this case, thor? 
has boon a great controriely of opinion. See 2 Atk. 373. 3 Atk. 
493. Plowd. Comm. Kiiglish edit. .511, margin, nlioro all the aufhu- 
ii(i('s are collected. 

(5) I have transcribed the following note from Edward AlthamS 
case, M Rep. 155, as furnishing scTcial examples illustrative of tlic 
part of the subject above treated : “ If A. levies a fine to William 
his son, to have and to hold to him and his heirs; upon this litie 
the Judge cannot make a ({uestiun of any matter of law ; but now 
the party comes and avers in fact, and says, tliat A. hud tuo sons, 
named William, an elder and a younger, and that his intent was to 
levy the fine to William the younger; this averment out of the fine 
is good of this matter of fact, zchich welt stands uith the zconls oj 
iheAne^ ‘ind shall be tried by the country. But if a man by deed 
gives goods to one of the sons of J. S. who has divers sons, here it 
shall not be averred which son was intended; for by judgment in 
lass upon this deed, this gift is void for the uncertainty, wiiich cati^ 
not be supplied by averment. So if a man levies a line of the ma¬ 
nor of S. or of the manor of D. to two et hturedibns^ and in triuh 
there is the manor of North S. and South S. or Gieut 1). and T.ittle 
p. in this case issue may be taken dehors, ichicli manor the coniisor 
iiilciidcd to pass, for that is matter of fact, not apparent in the fine, 
whereof the judge cannot take conusance; but it stands z:ell with 

VOL. II. C 
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Swk'of a ambi^ity occurs in the wording of a will, 

tSenTam-^ producing a palpable uncertainty on the face of it, 
biguity. extrinsic evidence cannot remove the difficulty, with¬ 
out putting new words into the mouth of the testator, 
and, in effect, making a will for him. But if a will 
presents no ambiguity independently of facts, the uii- 


the fine, and bhall be tried by the jury. But wliero the M'ords 
whereby the estate is limited arc to two et hceredibus, that is appa¬ 
rent in the fine, and, by judgment of law, these words et hccredibus 
arc uncertain and void, and no averment dehors ran make that good 
which upon consideration of the deed is apparent to be void.” 
Sometimes, however, there is a natural way of explaining the am¬ 
biguity by resolving it into a mistake. 1 Vez. 5G'0. As where a 
testatrix gave and bequeathed unto the txso servants that should live 
with her at the time of her death lOOf. new Sout't Sea slock to be 
equally divided between them, and in fact, tliough the testatrix had 
but two servants at the time of making the will, yet she afterwards 
took a third who lived with her at the time of her death. The 
Master of the Rolls, Sir Thomas Clarke, held that all the three ser¬ 
vants should share equally; and his Honour added that if a testator 
had four servants and said, “ I give to all tlie three servants living 
with me at my death,” he thought all the four would be entitled to 
a share, and that the indefinite word all would have warranted the 
court in rejecting the w ord three as repugnant. I'lie ground of this 
construction was the maxim of ut res magis valeat quam percat,” 
for otherwise the bequest would be void for uncertainty. His Ho¬ 
nour also cited a case of Tomkins v. Tomkins in 1745, where a tes¬ 
tator gave to his sister 50/. and to her three children 50/. each, and 
in fact there were four children of the sister, the Chancellor was of 
opinion, that the words were indefinite, notwithstanding the word 
three^ and were intended to take in all the sister’s children. In 
Ongly V. Peed, 10 Mod. 103. where a man devised his land to A. 
and his brothers successive, and A. was by the verdict found to be 
the elder brother, the court were of opinion, that the will was good 
and certain enough \ for being in the case of brothers the common 
law was a guide to the exposition of the word successive^ viz. that 
the eldest should enjoy it first for his life, then the second, and then 
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certainty which arises must come from behind the in¬ 
strument, and is in this consideration of the phrase 
with propriety called a latent ambiguity : and indeed 
to a certain extent extraneous evidence must be re¬ 
sorted to in establishing the title under any devise, 
since, let the words be ever so clear, the person de¬ 
signed can only bring himself within the description 
inforo contenliosOj by proof of his identity. 

The late Chief Justice of the King’s Bench, in the 
case of Thomas v. Thomas, 6 T. R. 676, makes this 
observation: It has been a long established rule, 

that where there is a latent ambiguity in a will, the 
parties may go into extrinsic evidence to render that 
certain, which, without the aid of such evidence, is 
uncertain; but here the evidence has itself raised the 
ambiguity; on the face of the will there is no un¬ 
certainty.” This passage seems to imply, that where 
there is no uncertainty on the face of a will, but the 
evidence raises the ambiguity, the case is incurable. 
Possibly, however, his Lordship did not mean to be 
so understood, since there would be tautology in 
the phrase of latens amhignitas, unless it imported 
an ambiguity not existing on the face of the instru¬ 
ment, but lying behind in the dubiousness of the ob¬ 
jects to which its provisions were directed, and there¬ 
fore capable only of being explained by reference 
to those objects through the medium of external evi¬ 
dence. 


the third: especially nhen he who was first named in the will was 
by the verdict found to be the eldest brother. Had the devise been 
to A. J}. and C. to take successively, it would have been void for 
uncertainty. 
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The truth will be found iij)on consideration to be, 
that the state of facts raises the latent ambiguity \ 
and may also dissolve it; but the patent ambiguity 
consists in the uncertainty of the language used, or in 
the vagueness of description or expression, and can 
be expounded only by the context and general sense 
of the instrument. Thomas v. Thomasabove re¬ 
ferred to, was a case of the ambi^uilas latens, where¬ 
in the words of the will comprised a clear and certain 
description, but the parol or extrinsic evidence raised 
the doubts respecting the intention of the testator.* 
The state of facts in that case created the latent am¬ 
biguity ; which facts were shortly these: 

The testator devised lands to Mary Thomas, his 
grand-daughter, of Llcchlloyd, in Merthyr parish, 
and it turned out in fact that the testator, at the time 
of his death, had a grand-daughlor, of the name of 
Elinor Evans, who lived at lilechlloyd, in Merthyr 
parish, and a great-grand daughter, Mary n''homas, 
an infant, of the age of two years, the only person of 
that name in the family; but it ap])eared that she* 
lived at (*recn Castle, in the parish of Llangain, at 
the distance of some miles from Merthyr, in which 
place she had never been. 

Here there was a person in existence to answer to 
the name in the devise; but she was neither the 
grand-daughter, nor living at Llcchlloyd, in Merthyr 
parish; and there was another person, a grand¬ 
daughter, who was of Llcchlloyd, in Merthyr 
parish, but to whom the name did not apply. The 


' 1 Bro. 85. 


• 6 T. B. 678. 
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judge at nisi prius received the evidence (subject to 
the opinion of the Court as to its admissibility) to 
shew that the name of Mary Thomas was inserted by 
mistake for that of Fllinor Evans; but the jury were 
not persuaded by it_, so that the admissibility of that 
evidence did not come to be judicially decided. The 
contest between these claimants, to neither of whom 
<lie words of the disposition corresponded, opened the 
way by the uncertainty appearing on the parol evi¬ 
dence, for the title of the heir at law. 

After it had been found that there was no mistake 
in the name, the (piestion of course lay wholly be¬ 
tween Mary Thomas, and the heir at law ; or, in other 
words, the only consideration which remained was, 
whether the description was applicable, with sufficient 
certainty, to entitle her as the object of the disposi- 
tir)n ; in which shape of the contest the distinction 
wiiich has been above shewn to have been taken in 
Ijcaumont i\ Eell", in favour of those cases of defec¬ 
tive dispositions, wlierc the person intended was 
clearly perceived throngli the mistake, and no person 
was in existence to claim under the erroneous descrip¬ 
tion, became very important; for though the jury had 
disallowed the pretensions of Elinor Evans, the court 
thought that in as much as the description both of 
place and relationship was applicable to her, such a 
degree of uncertainty as to the person intended was 
thereby introduced as was sufficient to exclude the ap¬ 
plication of the maxim of falsa demonstratio non no- 
cel ; for that rule will only apply si constat de per- 
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Of the cf. 
fects of a 
false or 
true do- 
scriptioa. 


sonn (6). And therefore, as Elinor Evans could not 
take because nothing' but the description or demon- 
stratio belonged to her, and there >vas a person in ex¬ 
istence and claiming, to 'whom the name applied; so 
neither was INiary Thomas sulTered to lake under the 
devise, because nothing but the name applied to her, 
and the description both as to place and kindred was 
precisely appropriate to another person in exist¬ 
ence and contending for the prefeicnee on these 
grounds (7). 

It is to be observed, that neither the Christian nor 
surname of Elinor Evans agreed with the name in the 
will; but where the mistake has been only in the 
Christian name, and the instrument has contained a 
full and exact description of the ])erson so imper¬ 
fectly designated by name^ although there has existed 
another person ivholiy answering to the name in hath 
particulars, the particularity of the description has 
outweighed the advantage on the other side arising 


(6) But a true doscriplion will assist a wrong n.-imo, if there is no 
other person of the name. 2 Vcz. 217. And if there is a certain 
description, and a further description is added, it is imniaterial 
whether the suporadded dcscripti<ni be true or false. See Bradwin 
V. llarpur, Amb. 373. Which case presents can instance of a trans¬ 
position of paities, (he legacy intended for one being given to the 
other by a very evident mistake of the names. Sec this subject 
ably commented upon in Doc on dcm. Harris v. Greathead, 8 h^nst, 
91. see also 8 lilast, 149. 

(7) In this case, the first ambiguity was ambiguitas latens^ for it 
only appeared by reference to outward circumstances; but though 
extrinsic circumstances produced the ambiguity, they olfered no me¬ 
dia for its explanation; and this is the proper description of an in¬ 
curable latent ambiguity. 
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from the coincidence in both the Christian and sur¬ 
names. As where the devise was to the Rev. Charles 
Smith, of Stapleford Tawncy in the county of Essex, 
clerk, and the l<?gacy w'as claimed by the Rev. Rich- 
ard Smith, of Stapleford Tawney, in the county of 
Essex, clerk. It was contended that one Charles 
Smith, an officer in the army, who had lived at Rum- 
ford in Essex, and had been dead some time, was in¬ 
tended, and that so the legacy had lapsed; but it was 
proved by the widow of (Miarlcs Smith, that he died 
before the testatrix made her will; and upon the 
court’s manifesting^ a decided opinion ag'ainst the ex¬ 
ecutor and trustee of the residuary legatee, the point 
was given up, and a decree w^as made for the legacy, 
with interest, but witliout costs, in favour of the plain¬ 
tiff, the Rev, Richard Smith (8). 

The result seems to be, that wherever an ambi¬ 
guity arises from tlic inapplicability of the name or 
description, as such ambiguity is produced by the 
state of facts, it is open to explanation by parol evi¬ 
dence, being properly an example of the latens 
ambiguilas ; but still the evidence, when let in, may 
increase instead of lessening the degree of uncer¬ 
tainty, or it may fall shoit of affording Ijiat degree of 
inference, which is requisite to decide the court or the 


(8) 6 Vez. .Tun. 42. Smith v. Coney. So in Parsons ». Ptirsons, 
1 V^cz. .Tun. 2G6. and in Garth v. Meyrick, 1 Bro. C. R. 80. cir¬ 
cumstances weighed in favour of a person imperfectly named against 
another person to whom the name belonged, but who clearly ap¬ 
peared not to be the person intended, when the circumstances of 
description, and the facts coming in upon parol evidence, were coup¬ 
led together. 
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Thus much as to mistakes in the iiaines and des¬ 
criptions of persons, by which it appears, that very 
wide deviations and mistakes have been corrected by 
parol and extrinsic evidence. But Vvhen a blank is 
left for the name of a legatee or devisee, it is too 
much to set up an object of the testator’s bounty, by 
any description of evidence. Thus in the case of 
Hunt V. Hort (9), where the testatrix directed that 
her other pictures (havingmade some previous specific 
bequests of pictures), should become the property of 

Lady-, the Chancellor said he could not supply 

a blank by parol evidence; though there certainly 
were some strong circumstances in the will itself, to 
shew that Lady 1 fort was the person intended. But 
where there was a blank only left for the Christian 
name, evidence was without difficulty read to shew 
the testator’s intentions, with regard to the person 
answering to the suiname“. And two initials of the 
person to whom n legacy is given, have been filled 
up by parol evidence of the person intended (10). 

It must be allowed, tlnit, in the last instance, the 
rule of admitting parol evidence in tlic case of an 

* Price t'. Pngc, 4 Vc-z. Jun. GbO. 


(9) 3 Bro. C. H. .'HI.; and flic same point was .iiljudgod in 
E'lylis and Cliiucli v. the Attorney General, ‘2 Atk. ; and 
a^ain in Castlcdon t). Turner, 3 Atk. ‘2.^7.; and see Pjni v. Black- 
bum, 3 Vez. Jun. 457. 

(10) Abbott V. IVlassie, 4 Vcz. Jun. 148.; and where a will is 
baldly legible, and the legacies are in figures, the court will refer 
it to the Master to examine what the legacies were. So where a 
legatee’s name was falsely spelt, it was referred to a Master to see 
who was intended, 1 P, Wms, 4?5, 
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ambiguity latent, and rejecting it when oflered to ex¬ 
pound an ambiguity patent, becomes a little unsteady. 

Where a testator gives a legacy to Mrs. G. it is not 
easy to shew that the ambiguity which this imperfect 
designation creates is not an ambiguity arising upon 
the face of the will, and, as such, an ambiguity pa- 
tent. 

Perhaps we must allow tiuit the rule is flexible to 
the extent of admitting extrinsic evidence in a few 
particular cases, where the ambiguity, though /i«- 
Imt, arises from something short in the expression 
or designation of the objec ts of the testator’s inten¬ 
tion, and is of a nature Ccdculated to receive an easy 
explanation from outward facts. 

So in other cases, although the effect of a positive 
clause'*, is not to be controulcd by inference from 
other parts of tlic instrument; yet if matter can be 
collected from the general context of tlie instrument, 
the approach to an ambiguity patent in a particular 
clause or sentence, will not exclude the admission of 
parol evidence, provided it tends to eonftrm lliis col¬ 
lective inference from the context. Indeed, that can 
scarcely be termed an ambiguity, which is capable 
of an exposition from other parts, or from the 
bearing and scope, of the instrument. And it is ge- of the 
nerally true, that where the context of the instru- iKed up, 
meat reflects light upon an ambiguous passage, but Unpas!'*" 
not strong enough to decide the exposition with sufli- tilrV^ou- 
cient certainty, it may nevertheless ufiord a gvonnd 
for the admission of extrinsic evidence. Perhaps, 
loo, we may go a step furtlicr, and say, that where 


* Jones r. Colbeck, SVez. Jun.4^. 
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such secondary grounds of construction arc morally 
decisive, as may sometimes be the case, it may be 
doubted, whether any extrinsic evidence can be re¬ 
ceived to contradict it; for instruments are not to be 
construed piecemeal, but illustration is to be borrow¬ 
ed ’ from all the parts of them, to give light to par¬ 
ticular passages. 

In Ulrick v. Litchfieldthe ambiguity was also 
upon the face of the instrument, but there was a 
bearing in the language of the will that assisted the 
sense; parol evidence was therefore, as it seems, 
very consistently and properly admitted, to decide 
the preponderance. The devise in Castledoii v. Tur¬ 
ner *, upon which the question arose, was considered 
as receiving illustration from the other parts of the 
will, and from a natural order of preference, inferrible 
both from the instrument itself, and from the rela¬ 
tion of the persons concerned ; so that the particular 
uncertainty was expounded by a comparison with the 
general tenoiir and object of the will; yet the liord 
Chancellor seemed to hold, that as it was a case in 
w'hich there was an absolute omission of a devisee, 
no extrinsic evidence could be admitted. But the 
case, as it was regarded by his Lordship, did not 
stand in need of it, there being enough in the will 
for its own exposition. The point of the case was 
this:—W. bequeathed his lands to his wife for her 
life, and after her decease, to M. D. the niece of his 
wife, and proceeded thus : '' Item, I give the use of 
500/. stock for her natural life, but after her decease, 
I give the 500/. among my wife’s brothers and sis- 

* See Coker v. Guy, 2 Bos. et Pull. 565. 

' 2 Atk. 372. • 3 Atk. 257. 
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ters.’^ Lord Hardwicke considered this as a case 
of the absolute omission of a devisee, and nearly 
the same as where a blank is left for the name of the 
devisee, in which case parol evidence is always ex¬ 
cluded. 


Upon the whole it appears that whatever doubts 
may exist, whether in anj/ case of a palpable ambi¬ 
guity patent, any help can be borrowed from mere 
parol evidence, consisting of words and declarations ; 


yet it seems to be settled in practice, that if the 
court can, from the lights furnished by the instru¬ 
ment itself, gain some foundation of conjectural in¬ 
ference, they will look out of the instrument itself 
to the situation of the parties or persons concern¬ 
ed (11). Masters v. Masters (12), was a strong case 
decided on this principle. There a testatrix gave a 


The roiirtf 
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tion of the 
person or 
property. 


sum of money to all and every the hospitals, with¬ 
out saying where the hospitals intended by her were ; 
but because it appeared that the testatrix lived at 


(11) In the case of Crone y. Odnll, IJall and BcaH 3 '’s Ilp[)orts 
of Cases in the Court of Chanrciy in Ireland, psgo 4-19. we find 
Lord Chancellor Manners tliu-. expies.sing himself on this point ; 
“ An argument has been urged by the counsel for the defendant 
(with a view to exclude the consideration of the state of (he tes¬ 
tator’s family), that the couit cannot (ravel out of (he will for 
that purpose. The contrary, however, has been held to be law 
from the time of Wild’s case, 1 Rep. 16. to the present lime. In 
Goodingey. Goodiiige, 1 Vez. 231. the same argument was urged, 
and ovcr-iulod by Lord Hardwicke; and his opinion on that point 
has been confirmed by the uniform decisions of courts of er^uity 
ever since. 

(12) 1 P. Wms. 423. It appears also by this case, that a blank 
left in a codicil may sometimes be supplied from the will. 
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Canterbury, and moreover, that she took notice by 
her will of two Canterbury hospitals; the devise was 
held not to bo void for uncertainty, but to have been 
intended for all tlie hospilals of Canterbury. 

The same practice of looking* out of an instrument 
to the situation of the parties concerned, for collect¬ 
ing inferences of intention, appears in the case of 
Harris v. the Bishop of London *, which was thus : 
Talbot Barker being seised in fee of a real estate, as 
heir on the part of his mother’s mother, and being 
also seised in fee of a very .smaJ! es.ate ('f 41. per an^ 
mim^ as heir of his own father, dtiviseil all tlicse 
lands to trustees and their heirs, in trust to pay seve¬ 
ral annuities a!id charities ; after payment of which, 
he devised the residue of the rents and profits of the 
premises to his own right heirs of his mother’s side, 
for ever : and the cpiestion w’as, who should be en¬ 
titled to the residue of the rents and profits ; whether 
the heir of the mother’s father, or the heir of the 
mother’s mother. Here the court looked hvifond the 
will to the testator’s title to the property devised, and 
finding it to be derived through the motlier’s mother, 
decreed it to go the heirs of the testator on the part 
of liis mother’s motlicr. 

This will perhaps appear, when properly consider¬ 
ed, a stronger case than that of Masters and Masters; 
for although the extraneous matter was not intro¬ 
duced to explain an ambiguity patent, since in the 
words of the will ‘here was no ambiguity at all; yet 
it w’as certainly resorted to by Lord Macclesfield, to 
annex a meaning to words beyond their legal elfect; 


• 2P. Wms. 135. 
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the “ right heirs of the mother’s side/’ being a des* 
cription properly applicable, in the first place, to the 
heir of the mother’s father; nevertheless, as we have 
seen, the court gave the estate to the heir of the mo¬ 
ther’s mother, in deference to the argument drawn 
from the manner in which the estate had in fact de¬ 
volved to the testator. And it is to be further noted, 
that in this case the Chancellor did not look out of 
the will to the title to the property (13) for the sake 
of deciding the judgment already inclined the same 
way by the context of the inslrument, for it docs not 
seem that tlie Avill attbrded any internal evidence. 

But the want of this internal evidence in the will 
itself, to justify the resort in the last-mentioned case 
to the external facts, makes the propriety of that 
decision at least questionable, if we regard the au¬ 
thorities on this head; and, perhaps, the consistency 
of legal jirinciplcs was better consulted by the firm¬ 
ness of the decision of Lord Talbot, in the case of 
Brown v. Selwyn", whicli was shortly as follows: 
John Brown made his will, and after several disposi¬ 
tions of real and j)ersj)nal property, devised as fol¬ 
lows: “ And as to the rest, residue, and remainder 
of iny estate, whether real or personal, whereof 1 
am seised or possesseil, or which 1 am any ways en- 

" Cas. Temp. Lord Talbot, 210.; aud see 4 Bro. P. C. 179. 


(13) Tliprc are iiumcroas cases where the descriptiye force of 
words ha\c been decided by reference to the circumstances of the 
property ; as where words inapplicable in their proper sense to 
leaseholds or cop^ holds, have been held to include them out of 
regard to the actual situation of the testator’s property. Sec these 
QAscs, antOi Yoh i. sh# 4. 
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titled to, I give and bequeath the same, and every 
part thereof, and all my right, title, and interest 
therein and thereto, unto such my executor or exe¬ 
cutors hereinafter named, as shall duly take on him 
or them the execution of this my will, his or their 
heirs, executors, administrators, and assigns, as te¬ 
nants in common, and not as joint-tenants.” And 
the testator afterwards appointed the plaintiff and de¬ 
fendant his executors, and died, and the plaintiff and 
defendant both proved the will. The defendant was, 
at the time of the testator’s death, indebted to him in 
3000/. and for securing thereof, had given a bond to 
the testator (14). The prayer of the bill was, that 
the defendant might account with the plaintiff for the 
testator’s residuary property, and pay to him a moiety 
of the said sum of 3000/. with interest, and the cross 
bill was brought up to have the bond delivered up to 
be cancelled. It appeared by the answer of the de¬ 
fendant in the original cause, and by the proofs (15), 
that the testator really designed to give this money 


(14) In equity, a debt is not released by a creditor’s making 
his debtor his executor ; but at law it is otherwise; and if a cre¬ 
ditor makes his debtor and another his exerutors, the consequence 
at law is still the same; nor is this consequence varied by the fact 
of the debtor’s administering, or not administering; tiie lenson 
whereof is this, that the other cannot bring an action without 
joining him who refuses, and they cannot sue one of thcniscives 
for a personal thing. See this doctrine well treated of, in Howd. 
Comm. 184. Woodward v. Lord Darcey. 

(15) In courts of equity, these parol proofs are generally per¬ 
mitted to be read without prejudice. But at law, where the jury 
might, and probably would be, influenced, by the admission of 
such improper testimony, the production of it will not be allowed. 
See this distinction adverted to by Mr. Justice Powell, in Newton 
V. Preston, Prec. in Ch. 104. 
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to the defendant, and that he had actually instructed 
one Viner, the attorney who drew the will, to make 
this disposition accordingly ; that Viner neglected to 
make mention of it in the will, insisting that the 
bond would be extinguished and released, of course, 
by Sclwyn’sbeing appointed executor; but that the 
testator appearing dissatisfied with Viner’s opinion, a 
case was laid before counsel, who confirmed what 
Viner had said, relying upon which, the testator 
signed and published his will, with a full persuasion 
that the bond would be extinguished ; and this ap¬ 
peared clearly to have been the intention of the tes¬ 
tator. 

It was impossible for parol evidence to be more de- 
cirive than tliat which was olfercd in this case, if it 
could have been received; but it is equally plain, 
that if tlie will were considered without the parol evi¬ 
dence, and the general devising words giving all the 
real and personal property, not before disposed of, 
to the residuary legatees, were only attended to, that 
this debt was included in the bequest, as falling 
under the description of personal estate. The Chan¬ 
cellor, although he declared it to be his private opi¬ 
nion that the debt was intended to be released to the 
executor, by whom it was owing, thought himself 
not at liberty to yield to the parol evidence, and to 
make a construction aguinst the plain words of the 
will. 

Although the case of Brown v. Selwyn, is not 
easily rcconcileable with that of Harris v. the Bishop 
of London, yet it is not opposed to the doctrine of 
the admissibility of parol and extrinsic evidence, 
to decide the judgment already strongly inclined by 
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the context and external evidence of the instru¬ 
ment. 

We may safely say tliat there is no rule which stands 
on a surer principle than tliis—that parol evidence 
is never to be admitted Avherc there is no ambiguity 
to call for e.xplanation, and where the will may ope¬ 
rate according to the W'ords without any such foreign 
help. If, on the other hand, there is no subject on 
which the w’ords in their ordinary and received sense 
can operate, extrinsic evidence may be called in. 
Jiut an intention in the testator beyond the natural 
meaning of the expressions used, is never to be 
gratuitously inferred. Thus in a late case in the 
Common Pleas, where there was an estate sufficient 
to satisfy the devise according to the proper meaning 
of the description of the premises, collateral evi¬ 
dence was held not admissible to shew that the testa¬ 
tor meant to use the description in a more extensive 
sense. In that case the devise was of all my estate 
of Ashton.” The testator had an estate from the 
mother’s side, and also a paternal estate, liis ma¬ 
ternal estate comprehended a manor, capital farm, 
and lands in the parish of Ashton, as well as several 
other estates, some in an adjoining parisli, and some 
in parishes at the distance often or lifteen miles from 
Ashton. It was attempted to be shewn that the tes¬ 
tator was always accustomed to call his maternal pro¬ 
perty his ‘ Ashton estate,’ to raise the inference that 
he intended to devise the Avhole of his maternal es¬ 
tate by tlje name of his ' estate of Ashton but the 
court refused the evidence 


Doc (t. Sir Arthur Chichester, Bari. r. Oxcutlcn, 3 Taunt< 147. 
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Section V. 


Hides of construction not to be opposed bp extrinsic 

evidence. 


UPON the wliole, the distinction^ according to 
Lord l^hurlovr, seems to be this: that all sorts of 
evidence arc admissible, with different degrees of 
weight and value, to rebut presumptions of equity (1), 
and even that constructive operation of an instru¬ 
ment which is refcrriblc to presumption; but that 
where the question arises upon the construction of 
words, qua words, no extrinsic evidence can be ad¬ 
mitted ; still less can it be received to controul a tech¬ 
nical rule of verbal construction (2). 

There arc some equities arising upon written in- 
strunients, the strict and technical nature of which 
seems to place them clearly out of the reach of parol 


(1) It hns long been fully settled, that parol evidence is admis¬ 
sible to rebut a resulting jwe, Lord Altham u. the liirl of Angle- 
sea, 2 Salk. 67(5. see also Hue, lessee of Roach v. Pupliam and 
others, Dougl. 2. 

(2) When certain words have received a certain technical con¬ 
struction, we must abide by the decisions in construing such words, 
otherwise we shall be removing laud-marks, by Kenyon C. J. aud 
Lawrence, J. 6 T. H. S54. 

VOL. II. D 
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evidence ; by Avbich arc meant those whicli do not arise 
out of the presumable intention, or the moral and con¬ 
scientious relations of parties ; but ont of an artiheiat 
system of jurisprudence,, the maxims of which can be 
neither steady nor clear unless pursued to their con- 
sofpienccs, and kept uniform in their application. 
This observation holds especially with respect to the 
rules wliich g’overn the succession to property ' to 
which some equitable canons apply of a merely posi- 
live nature, and which are gTounded on accident 
and habit, rather than principle or presumption. 
Such appears to be the rule which favours the real 
representative, by applying* ih.c personal CvSlate in 
exoneration of the land, tlnm.^li cxprcssfi/ charg'cd 
bv tlie testator—a rule derived to us from the ancient 

m/ 

policy of our ancestors, whicii has impressed on the 
law of landed properly, its inveterate preferences in 
favour of the heir, whom it was anxious to qualify 
with the means of sustaining tlic duties of the feudal 
relation. Though it may be observed that the aboli¬ 
tion of the feudal tenures, and the growing interests 
of commerce, have made the courts very ready to 
take cases out of a rule, which is considered as not 
agreeable to the situation of the times; .still, how'- 
ever, it is left standing, and though living in disho¬ 
nour, is of general obligation in courts of crpiity. 

So too, the rules which apply to and modify the 
titles to real and personal property, (wherein the 
courts of equity hold a perfect agreement with 
courts of law), a.s, for example, such as concern the 
rights of representation and administration, the quan¬ 
tity of estates expressed by certain legal idioms, the 
compass and clfcct of limitations, and the descriptive 
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force of teclinical expressions are not to be 
shaken by extrinsic evidence. ThuSj tliat ride of 
construction which makes void a remainder of jier- 
sonal estate, limited upon a prior p^ift or assignment 
of the same to a man and the heirs of Ins body, and 


(3) That parol e\iilpuce cannot be admitted to contradict such 
lej^al signification and comnacs of wordp, sec Kelly w. I’culctf, 
Anibl. CU5. The sense of M ords as fixed by legal authmity, is 
not to bo alteiod by external proofs of contrary int nlion. Tims, 
for exanii>le, the sense and scope of the woid RclutiojiSj where 
there is a devise to persons by that general name, without any 
woids of more specific designatum, have been adjusted to the sta¬ 
tute of dif-trihutioiis in courts of et|uity, and adjudged to ceninre- 
lenid only the neaiest of kin, to the extent of the tie rees within 
that statute; and extrinsic evidence will noi he let into shew tliat 
a grcatcror less compass was intended to be given to the wonl by 
the testator; vide Whiihorne r. Hairi'-’, 1 Vci, 5'2.7. liuacli v. 
Ifammond, Prec. in Chan. 40l. llaiL’ing v. C>!\n, 1 Aik. 4G8. 
Gi CC:i V. Howard, 1 Bio. C. li. 31. 

It may bo useful as the point lias occurred, to collect for tlie 
reader the decisious upon it, which are rrtlier cutious. 

The construction does not render the will inollicious and nuga¬ 
tory, since the wife is excludetl, not being withiii the moaning of 
the next of kin, but provided for by the statute by the name ol 
wife. The statute of disiributiini.s na'iiks the distinction between 
the next of kin and the widow. And the oi Jinary legal <enso ot 
the next of kin is never held to include the wife. Tims whore a 
man devised his residue to be. divided among his next of klu, as If 
he had died intestate, the words “ as if h** had diid int.'sf; t 
were rejected as suiplusage, and the next of l.in by blood oidy 
were held intitled under the will, Garrick v. Loid Camden, Pat¬ 
ton V. Jones, 14 Voz. Jun. So the maiital right cf the hus¬ 

band as administrator by law, is excluded by a limitatiuii to the 
next of kin of the wife, .^ndcrsotl v. Daw^on, 15 V'ez. Jun. 537. 
Neither is it without effect, though the persons to take under this 
coiibtructicn he the same and only such us would take under the 
statute* for still their shares may be different; as if a tostatur di- 
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vests tlie absolute and ultimate interest in the first 
grantee or devisee^ cannot be opposed by parol evi¬ 
dence. Accordingly in Stratton v. Payne *, where 
the testator devised his personal as well as real estate 
to A. P. and the heirs of her body, with a limitation 

• 3 Bro. r. C. 257. 


Torts n sum to 1)C otjually among liis relations, it must go to 

tlicm per capita, and not per stirj a, sco Thomas v. IIooIp, Cas. 
Tomp. Talbot, 251. Philips v. (iarth, 3 Bro. C. it. 64. Butler v. 
Stratton, 3 Bio. C. 11. 367. The rule of di^i$ion is the same also 
ivhoro the I'enuost is to tin* next of hin, and then* are brothers and 
brother's rhildrcn. 'riiough it is to be observed that under a be¬ 
quest to the next of hiu in equal tlcgrcc if brotliers or sisters arc 
living, they will take, in oxi’lusion of the child or children of a de¬ 
ceased brother or sister. Wimbles o. Pitcher, 12 Vez. Jun. 433. 
If a legacy be given to tlie tfesceudaiifs of A. and B., equally, chil¬ 
dren and grandchildren take jjcr capita. Northey f. Strange, 1 P. 
W'ms. 312. and Blackler r. Webb, 2 P. Wins. 383. But Jones v. 
Beale, 2 Vern. 381. which carried a bequest to relatmis to the chil¬ 
dren of a cousin*gcrman, living the parent, cannot be law; for 
the statute does not cairy the representation among collaterals be¬ 
yond the children of brothers and sisters. 

At the conclusion of the ca'se of Maitland v. Adair, 3 Vez. 
Jun. 232. we find a dictum of Lord C. Loughborough, that where 
a person boqueatlis among his relations, those by aflinity are not 
included. 1 f however, tlie testator mark an intent to carry the word 
^iclations’ beyond the extent of the statute, the court will effec¬ 
tuate the disposition, the statute being only adopted from neces¬ 
sity. But a legacy for a mourning ring to each of the testa¬ 
tor’s relations, by bleed or marriage, was confined by the court 
to neatest of kin, according to the statute of distributions, and to 
those who had married persons entitled under it. See Davison v. 
Mcllish, 5 Vez. Jun. 529. It has been held that an exclusive ap¬ 
pointment, under a power of appointing to and among such of tes¬ 
tator’s relations as ^hall be living at the time of testator’s death, 
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over ill default of issue of A. P., the limitation over 
was adjudged void both by the Court of Chancery 
and the Lords, who concurred in rejectiiig parol evi¬ 
dence, (though it was the evidence of the persoii who 
drew tlic will), to shew an intention in the testator 
opposed to this construction. 

Again, it is a rule of construelion in courts, both 
of law and equity, that a devise to a man and his 


in such shares as the appointer shall please, is good, 1 T. 11. <13,>. 
and whcie a trii-nlee has tlie power of selcciiiig, ho may go beyond 
the statute of distributions, see Creuys r;. Coleman, D Vei. .luii. 
ol9. So whoiv a person has a j)ovver of distribution among poor 
relations, he may distrilnite ami*:ig all poor rohili('’Js however lo- 
mole : but wherever tlie roust is railed in to disti-iinile, in faiiunj 
of the person so empowered, it uill cusdine itself to relations avithlii 
the statute of distributions, Mahon o. Siv;>ge, 1 Ca. temp. I/.sd 
lledosdsile, 111. and see Spring o\ dem. Titchcr v. Ililos, 1 T. U. 
<135, note (f). If a testator give to liis poor relations; one who 
>s ]>oor at the time of the dctitli, but becomes rich before distii- 
butloii, seems not to be enlitled ; and if a poor relation ,so en¬ 
titled die before distribution, his claim is held not to be trails. 
mitU'cl, id. It is to be ob^erve^l, that as the projierty in these 
cases docs not pass by viitne of the statute, (the court only taking 
it as their guide in ascertaining the persons to take), the sliaics and 
proportion.s are to be regulated according to the intent of the testa¬ 
tor, Urunsden ». Woodridge, Ambl. 507. Butler r. Shall.ni, 3 
Bro. C. C. 367. and in the late casein tlie Common Pleas, of Doe 
ex dem. Thwaites and otliers r. 0\cr aiul others, I Taunt. ‘203. the 
statute was adopted as the guide for ascertuining the relations, 
to satisfy that term in a Avill Avherc tlie subject Avas real property. 

Tlie word fain/7ij denotes as delinile an object of a doAise as the 
Avoid retalioiiHf and shall be expounded in like manner, Crewys i-. 
Coleman, i Vez. Jun. 319. and observe that under a disposition by 
Avillto A.’s aiul B.’s families, the cliildieii are entitled exclusively 
of their parents, Barnes v. Patch, 11 Pez. Jun. 604. 

3 
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heirs and assij^ns, or a bequest to one and bis execu¬ 
tors, administrators and assigns, conveys no original 
interest to the represen la lives, but by transmission 
only, and that consequently the devise or legacy fails 
if the devisee or legatee die before the testator; and 
this couslriiclion, though it operates to destroy/jro 
ianto the Avill, cannot be opposed by parol evidence 
of the testator's contrary intention as to the devisee ; 
which point was decided so long ago as in the case 
of Brett V. Uigden, in Plow den’s Commentaries (4) 
upon the statutes 32 and 34 11. VIII. of wills, (which, 
like that of the 29 Car H. require a will to be in writ¬ 
ing;) where, the evidence olfercd of the testator\s 
declaration of his bountiful intention towards the heir 
of the decea.sed dcvi.sec was rejected, as being in de¬ 
rogation of those statutes of II. 8.; and the same 
point in respect to a lcp;atce under similar circum¬ 
stances, may be seen in the case of Maybank v. 
Brooks 


’’ l Rro. C. R. S4. 


(4) 31.5, 3d point, and see tlip case of Doe firm. Turner r. 
Kelt, 4 T. R. (iOl. A. devised to B. and tlic heirs of her body, 
B. died in the life-time of A. by a codicil continned his will, 
hold that tlie heir of B. took nothing, although it appeared that A. 
kncic of the death of J!. and of (he birth of her son before he made 
his codicil. 
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Section VT. 


Of the prcsiimpller 7'ntst in the Execufer for (ha 
next of Kin of the 'roatalor as to the Surplus un¬ 
disposed of the Will. 

AN executor, to whom a legacy is gi^en, is ge¬ 
nerally, by the equitable presumption raised by that 
ciiTumslaiice, deprived of the benefit of his legal 
title ; and becomes a trustee of the surplus, undis¬ 
posed of by the will, for the nearest of kin to the 
testator; which is a prcBumptive coustniclion, aris¬ 
ing out of the instrument itself, and resting on an 
implied exclusion from the whole, by a specific gift 
of part(l). 


(l) A similar question sometimes arises in the case of a tlcvisc 
of leal property, where the estate is> di-wised subji’ct to various 
charges and partial dispositions of tlic rents and ]>rcfit«j but Avith- 
out any express disposition of the beiieficial residue: \i/,. >\het]ier 
such residue is to remain with the devisee, or to become a rcsulfino- 
trust for tlie heir at laAV. This was the jioiiit in the late case of 
King and DeniM)ii, 1 Vcz. and IJeames ‘2G0. in which the roiut, 
collecting the intention from the whole of the vvill, construed it a 
beneficial devise, and not a resulting (nisi. 

Ills fjordsliip observed, that the principles applicable to the case 
wore well settled, lie adopted those expicssed in liiil r. the 
Uishop of London, 1 Atk. CIS. as afi'ordipg the gronruls upon 
which Lord llardwickc proceeded. The distinction, his l.ord'-hip 
said, upon which the couit had gone, was this. If | give to A. 
and liis heirs all my real estate, charged witli my debts, tliis is a 
devibo to him for a particular purpose, but not foi that purpose 
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The question, as to the admissibility of evidence 
to rebut this presumption, will only properly arise 
where the 1e<^acy to the executor is accompanied by 
no particular words, denoting in a special manner, 
the intention of tlie testator ; for there may be cases. 


only. If (he clovi-.e be upon trust to pny my debts, that is a devise 
for a jnrticular purpose, and nothing more. The former is a de¬ 
vise of the estate of inheritance, for the purpose of giving the de¬ 
visee (he beneficial interest, subject to a particular purpose ; tho 
latter is a devise for a particular purpose, with no intention to give 
to the devihee the beticficial interest. Tiiis, he observed, was the 
meaning of the several passages in Hill v. the Bishop of London, 
and other cases before Lord llardwicko, wlio marked the divtinc- 
tion (hat (he w’ord trust w'as not marie use of. That was a circum¬ 
stance to be attended to, but nothing more. If the whole frame 
of the will created a trust, for the particular purpose of satisfying 
which the ettate was devised, the law was the same, allhougli (he 
word trust na-> not used. 

The case just adverted to turned mainly upon tho distinction 
between a direct trust and a charge, or a devise upon trust and a 
devi->c subject to a charge ; (hough in equity tlie^e objects arc en¬ 
forced ill the same way. And it was considered by tho court to be 
very clear that a devise, after a direction that*all the debts should 
be paid, amounted only to a charge. This, then, was the ground 
of the decision, though the court gave some weight to the circum¬ 
stance tiiat the devisees wore infants, and that it was iiiilirult to 
consider an infant as intended to be a trustee ; and also to the fact 
that the heir took a bonoiit under the m ill. in general, however, 
a legacy to tho heir has not been considered as sulficicnt to defeat 
his title to the real estate undisposed of. See Kcllett t). Kellctt, 
1 Ball and Beatty, 5-13. And wheie the question was upon the 
construction, whether the real estate passed under the word ef- 
/ects in the residuary clause ; and there was nothing positive in tho 
will to show that real estate was intended to be included in the 
term ; the reversion in fee was licld to descend to the heir, although 
he had a rent-charge devised to him for his life, out of the same 
estate. Sec Cam field v. Gilbert, 3 East, 51G. 
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as RachficM v. Careless (2), wherein the language 
whereby the legacy is given, may carry the pre¬ 
sumption so high as to place it on a level with an 
explicit declaration, and above all parol proofs to 
the contrary. Mr. J. Powis, who sat for the Chan¬ 
cellor, in the last-mentioned case, declared his ge- 


(2) 2 P. Wins. 157. in which case a legacy of 5l. was given to 
tlie cvecutor for his care in fullilling tlie will. Vide May v. Lcwiii, 
2 P. Wms. 158. n. 1. and the numerous diatinctions on this sulyert 
in Mr. Coxe’s nolo to Farrington v. Knightloy, 1 P. Wins. 549. 
and the cases in the note at the end of Xidictt v. Murray; see 
also Ahbi'lf v. Ab'iott, 6 Vez. Jun. ‘225. and the cases therein 


citetl. From the wliole of which i( appears, that a legacy will not iriien a 
take away an executor’s right to tlie surplus, unless such legacy is 


iuconsislcnt with th;' supposition that he was meant to take the 
whole. Dill the cxeculor is always excluded where the words of 


an execu¬ 
tor’s npht 
to the kur- 


tlie will indicate an intention to impose a burthen rather than to 


plus. 


confer a b 'iiclif, whether there be any legacy given to the executor 
or not. Uniuliait v. King, 7 Ve/.. .Inn. ‘226. Sellcy v. Wood, 
10 Vez. Jun. 71. NV here an executoi had a legacy for his trouble, 
parol evidiMice was admitted on behalf of his co-oxecutrix, an in¬ 
fant, to lelnit the ji.esuinption for the next of kin. Williams t). 
JoiiC'-, 10 V ez. Jun. 77. And (he Chancellor decreed to the infant 


the w hole u'sldue. lu the case of White and Evans, both the exe¬ 
cutors had l('gac;o'‘, and the legacy to one was for his care and 
trouble, but no evidence was oUVred in favour of him whoso legacy 
was not said to be for his cure and trouble, 4 Vez. Jun. 81. Un¬ 
equal b'gacies given to executors by their own names will not ex¬ 
clude them from the residue, 1 Pro. C. C. J28. and see Grifliths 


V. Hamilton, 19 Vez. Jnn. 298. and Rawlins r. Jennings, i;j Ve/.. 
Jun. .19. A legacy to the ik'xI of kin doc. not exclude ‘■uch next 
of kin from his title as such, 10 Voz. Jun. 74. 

If a (estatoi shews an intention to give/Ac/t\s/dwc away from tlie 
cxccutois, though the bequest fails the executor is excluded, as 
where the testator gives it in the manner he shall appoint, and he 
makes no appointmei.t, or where a blank is kft for the residuary 
devisees, the executors arc not entitled. And a general bequest upon 
trusts, not sufficient to exhaust the whole property, raises a trust for 
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neral repu^^nance to admit parol evidence in opposi¬ 
tion to this equity for the next of kin, and stated it 
to liave been a x>cxata questio, on which there had 
been the p^reatest variety of opinion in all the tri¬ 
bunals in which it had been agitated. 

It seems that in the earlier cases, the liesitation in 


Of the di*-- 

lin"«n-j’ (u- 

twren ad- 

niiMijtvi* 
denrt *o 
rnhe and 
lore/iKt an 
♦quifj. 


the next of kin. If, however, a partienlar legacy lap«e^, or is void, 
it falK 1o executor nliere he is entitled to the surplus; for the rule 
is, that executors take the residue precisely in the same plight as a 
residuary legatee. Dawson v. Clark, 15 Voz. Jun. 409. 

It is to be ob'-erved, that in the case of Itaclifield v. Carrie's, 
evidence seems tj Iia'’e been admitted in favour of the next of kin, 
rnoii whicli Mr. Coxc remark', that it appears to bo the only case 
in which p'-r I evidence has been admitteil in favour of the next of 
kin. XeUiin,^, iitd-’cd, is more obiious tliaii tlu'distinction Iip- 
tween and rciutt/.v;"" a p;esv;mptioii or an equity, for the 

foinier of which objects, parol and extiiiisic evideiici'ean n^v t, 
witliout great xiclation of principle, be admitted; but (Iieiquiiy 
ought lust to be raised by the pic'^umptivc con'truclion of the in- 
sfruniont, to which equity parol cvidmire may be opposed: and 
then I conceive it follow s upon sound maxims botli of law and 
equity, that parol esidence may likewise be adduced in opposition 
to this rebutting evidence, and in suppoit of the original pre>ump> 
tivu equity. And tins, 1 apprehend, has always been the rule of 
proceeding; so that the observation of the learned editor just al¬ 
luded to, must be understood as advoiling only to the inadmissibi¬ 
lity of parol evidence, in the first instance, and for the purpose of 
raif'ing the equity for the nearest of kin, against the legal title. 
Indeed, the parol evidimce, in the ciise last-mentioned, for the next 
of kin, seoins to have been superfluous, since the presumption 
against the exeentor, from the particular language of the bequest 
to li'm, was so strong as to amount to a declaration by the will 
itself. The last case in the books upon this subject, is the 
ca'C of I^ngham u. Sandford, 17 Voz. Jun. 435. which agrees 
with all that has before been said in this note, and though in that 
case the paiticular legacy given to the executor was accompatned 
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admitting? parol evidence to repel this trust for the 
next of kin, arose in a great degree from the doc¬ 
trine that in courts of equity an executor was not to 
be considered as any thing more than a trustee (3). 
But since the case of Foster v. Munt*, an executor 
has been uniformly regarded as entitled to the whole 
undisposed of residue, unless there is a violent pre¬ 
sumption to the contrary, which, a legacy given to 
him by the testator, without any disposition of the 
surplus, was by that case considered as alTordiug. 


It would be endless to enumerate the cases upon Mr.justic* 
this subject (4), but it may be useful to observe that oiLrla- 

on the 


1 Vern, 473. 2 Vern. 676. 


by an o\c('i)tion of pari of tho property which was the subject of 
it, and which part, not being otherwise disposed of, would have 
fallen into the icsidue, and so liave defeated the testator’s puipose, 
considering the legacy not as an exclusion, yet such exception was 
not held to alford any inference in prejudice of the executor. The 
case was, howCTcr, decided against the executor, on account of 
the weakness of the evidence which was adduced on his side. 
Upon tiic whole, it may be stated, that the leaning of courts of 
equity is strongly against the executor’s being excluded by hav¬ 
ing a particular legacy bequeathed to him ; and in tho recent 
c.ase of King v, Deiiisou, 1 Voz. and Ileanies 278. it was ob¬ 
served, by the present Chancellor, that the doctrine had given so 
little satisfaction that case upon case had occurred paring down its 
application, until it was not easy to say upon what foundation it 
stood. 

(3) See tho case of the Duke of Rutland v. the Duchess of Rut¬ 
land, 2 J*. Wins, 212. and the ob'-orvations of i’owis J. in Rachlield 
V. Careless, l P. Wms. 548. That an executor and administrator 
having paid all debts, legacies and funeral expciices, was compel¬ 
lable to divide* among the next of kin, was a proposition in 2 Inst. 
33. iinadvcrtently laid down. 

(4) In Clenuell w. Lcwtliwaile, 4 Vex. Jun. 471. which was 
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miTofilaroi sitting for the Chancellor, in the case of 

♦videncein Noursc V. Finch**, discovered a sentiment very strone: 

theic caaes. ^ ^ j n 

against admitting parol evidence at all in such cases, 
avowing the short period of his authority in that court 
as his reason for declining an opposition to the series 
of authorities in the same court, the other way. It 
appeared also to be the clear opinion of the Judge, 
that even under these aulhoritics, at most, only that 
part of the evidence could be admitted, which re¬ 
ferred to the time of the making of the will: and 
he probably would have rejccled the evidence offered, 
on that ground, if, under his third view of the case, 
it had not been clear against tlie executrix. The 
force of JNlr. J. Bailer's objections have been ac¬ 
knowledged by great authorities, since the decision 
above-mentioned. 


Of The decree of the Judge was afterwards confirmed 

fl" iJ 'id ^ 

ibiiity by Loi’d Chancellor Loughborough, on the insufi:- 
cvilimeto cicncv of the evidence ofierod. But since the case of 
pif Clenncl v. Lewtliwaitc' in which the reasoning of 
theexteu-*^ the Judge in Noursc v. Finch, was much under re- 
***’ view and ably observed upon, it seems to have been 
regarded as settled, that parol evidence of all kiiul.s is 
admissible to rebut the resulting ecpiity for the next of 
kin arising from any circumstances in a uill by impli¬ 
cation excluding the executor from the benefit of his 
legal title : and it seems to be of no importance, as to 
the mere rpicstion of admissibility, whether the niat- 

1 Vez. .Tun. 314, * 4 V'^cz. Jun. 471. 


decidpfl above thirteen years ago, it was observed by the Master 
of the Rolls, that the cases on the riuestion were so numerous, that 
it was a disgrace to the court. 
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ters in proof were contemporary with, or subsequent 
to, the will, although there is admitted to be a great 
diflcrencc in the weight of this testimony, as it re¬ 
fers to a contemporary or subsequent period. 

All the cases were then set forth in the order of 
time in which they Avere decided, and profoundly 
commented upon by the late Lord Alvanley, who 
yielded to the pressure of authorities for admitting 
the extrinsic evidence in these cases, except where 
the expressions of the Avill carried so prevailing an 
import against the executor, as to amount to a decla¬ 
ration of the trust for the next of kin; which, accord¬ 
ing to the effect given to it in Rachficld v. Careless**, 
Avill shut out all access to argument from external 
circumstances. Finally, in Trimmer v. Bayne®, the 
doctrine received its full confirmation from the pre¬ 
sent Chancellor, who declared the sum and sense of 
all the authorities to be, that all parol declarationsj 
whether made before, or at, or after the making of 
the will, were admissible to rebut presumptions, 
though they arc not all alike weighty and efficacious. 
AVIiether they consist of conversations with people 
who have nothing to do with the question, of declar¬ 
ations provoked by impertinent enquiries, or in what¬ 
ever form they arise, they are all evidence, tliougli 
intitlcd to very different credit and weight, according 
to times and circumstances; as will be further ex¬ 
plained in the succeeding Section. 


* 2 P. Wms. 158. 


* 7 VfiZ. JuD. 518. 
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Section VII. 

Testator’s Declarations^ how far evidence. 

IN the case of Druce v. DennisonLord Eldon 
observed^ that formerly the courts were very jealous 
of admitting evidence of declarations by the testator, 
except such as were made by him about I lie time of 
Contompo- making the will: and towards the conclusion of his 
rations arc decree in that case, he remarked, that in receiving 
auciided pai’ol evideiicc, it gnvc him great satisfaction to find, 
that it was contemporary with the will. So in Nourse 
V. Finch’’, Bullcr J. expressed a stronger opinion 
against admitting declarations which did not take 
place at the time of making the will. And the fur¬ 
ther we go back in tracing this disposition to reject 
parol evidence of declarations made before or after 
the will, the more strongly wc find it expressed. 
Thus, Lord JIardwickc observed®, that the time of 
making the declarations was very material, and no 
regard ought to be paid to declarations not made at 
the time of making the will. Thus, again, in the 
case of the Duke of Rutland v. the Duchess of Rut¬ 
land it was said by Lord Macclesfield, that allow¬ 
ing parol evidence was exceedingly dangerous, and 
not to be done in the case of discourses made at a 
different time from that of making the will. And, 
again, by Tracy J.® it was said, that no regard ought 
to be paid to expressions before or after the making 

• 6 Vcz. Jun. 385. ** 1 Vcz. Jun. 359. * 1 Vcz. 321. 

* 2 i\ Wms. 215. • 2 Vern. 625. 
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of the will, which possibly might be used by the tes¬ 
tator, on purpose to disguise what he was doing, or 
to keep the family quiet, or for other secret motives 
or inducements. 

The positions of the present Chancellor in Trim¬ 
mer Baynearc to be read with discrimination; 
what he there observes as to the general admissibility 
of parol declarations, is applicable, and was applied 
only, to tlie question, wliether an executor being also 
a legatee in a will is a trustee for the next of kin, or 
beiieticially entitled to the residue undisposed of; 
which is a question of rebutting an equitable pre¬ 
sumption ; as has been explained in another place. 
His Lordship then lays down the alTirmativc with re¬ 
spect to the general admissibility of parol declara¬ 
tions to repel this presumption of equity in favour of 
the next of kin, w ith the following important distinc¬ 
tions, viz. that in the degrees of such evidence, con¬ 
temporary declarations are clearly of the greatest 
weiglit;—next to such contemporary declarations, 
those which are made aflcr the making of the will 
are the most elTicaclous, for, a declaration after the 
will as to what tiie testator had done, is entitled to 
more credit than one bffore the will as to what he 
intended to do, for that intention may very well be 
altered ; but he knows what he has done, and is much 
more likely to speak correctly as to that, than as to 
what he proposes to do. 

But with the.se, and perhaps other distinctions, 
such parol declarations by a testator arc all alike 
admissible—they arc to be decided upon by their 
weij^hl —but by their nature they arc all aJmissi- 


Declara¬ 
tions TIMlI^ 
after are 
more to be 
re!;ariJrd 
than t^neh 
as w ere 
iindc be- 
n>; c the 
wili. 


Rut with 
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ol 
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cln^ilinns 
art* nd:nik- 
sibic. 


* 7 Voz. Jun. 517. 
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^ble*. The caution^ however, with which all declara¬ 
tions by a testator should be admitted, is well pointed 
out in the same judgment, in Trimmer v. Bayne, viz. 
that these declarations may be made with a view to 
delude, as being thought a necessary artifice to keep 
the peace of families: and in the same case it was 
one of the grounds of the judgment, that the decla¬ 
rations there stated to have been made, and offered 
as evidence, had an evident purpose of deceiving the 
person making the inquiry. 

■ Vido Trimmer Bayne, 7 Vez. Jun. 519, 
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CHAP. II. 

OF THE LAW RELATING TO THE DUTIES OF EXE¬ 
CUTORS AND ADMINISTRATORS. 


Section I. 

77ie capacity for the office.—The manner of appoint¬ 
ment thereto—The refusal and acceptance thereof 
—what may be done before probate. 

A PERSON excommunicated, until absolution*;— Who may, 
an alien belonging to a country at war with us and Slay not? 
residing abroad, or here without the king’s licence 
persons who from any cause are witliout common un¬ 
derstanding, or who want the common inlets of know¬ 
ledge®, arc incupable of the office of executor or ad¬ 
ministrator. 

But an infant may be appointed, (though by 38 Geo. 

3. c. 87. § 6. he cannot act until he is twenty-one, and 
an administrator must be substituted in the mean time*’,) 


* 2 Burn’s Eccl. L. 246. 

‘ 3 Bac. Ab. 6. Ld. llaym. 282. 0 T. R. 23. 3a. 

• 3 Bac. Ab. 7. * 2 BI. Com. ,503. 
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and so may a married woman with the consent of her 
husband"; but if she is under twenty-one he shall ex¬ 
ercise the office ^ 

A foreigner belonging to a country at peace with 
us*^, a Roman Catholic conforming to the requisites 
of the 31 Geo. 3. c. 32. and a person outlaw'ed or at¬ 
tainted ^ are also capable of being executors. 

The appointment of an executor is grounded on 
the will, and he may be constructively appointed by 
any words denoting the testator’s intention to invest 
him with the character. 

The office may be qualified cither as to the time of 
its taking place, its duration, or the subjects to which 
it is to extend; and may be committed to several per¬ 
sons, as co-executors, who are then considered in law 
as an individual. 

An executor must, on being cited, appear before the 
ordinary, or he becomes liable to excommunication for 
a contempt. He may then renounce the oflice by re¬ 
fusing to take the customary oath, or if he be a 
Quaker the affirmation *: but this cannot be done by a 
mere verbal declaration, for his renunciation must be 
entered and recorded in the spiritual court before the 
ordinary''; nor after taking the usual oath before the 
surrogate, for tliereby lie will have made his election 
to act; nor after he has once administered. lie can¬ 
not renounce in part'; neither can he assign the of- 

• S Bar. Abr. 0. ' Off. Ex. 215. » 3 Bac. Abr. C. 

“ Co. Tiitt. 120. * Ltl. Raym. 3G3. * Rolls Abr. 007. 

’ 11 Vin. Abr. 139. 1 Salk. 297. 



51 


Sect. J. Cupacil^y Appointment, Authority, ^c. 

fice to another, but in case of his renunciation admi¬ 
nistration with the will annexed will be {^ranted to 
another. 

If he renounces in person he must take an oath 
that he has not internicddled with the cllects of t!ie 
deceased, and will not intermeddle therewith with a 
view of defrauding the creditors. 

After administration granted he cannot assume the 
execution during the life of the administrator ^ but 
after his death he may retract his renunciation, how¬ 
ever formally made ; and if administration be granted 
merely in consequence of his non-appearance he has 
a right at any future time to come in and prove the 
will'. 

The acts which amount to an administration are all wiiatarts 

finioiiiit to 

such as in law belong to the office of an executor; an iKimi* 

. ^ , uUti-atiuii. 

SO that if there be two executors, and one of them has 
a specific legacy bequeathed to him, and he takes pos¬ 
session of it without the consent of his co-exccutor, 
such an act amounts to an administration. 

If there be several executors they must all duly re¬ 
nounce before administration with the will annexed 
can be granted; but if some only renounce, and the 
rest prove the will, those w||^ renounced may come in 
at any future lime and adi^inister ; and if they never 
acted during the lives, they may assume the execution 
of the will after the deaths of their co-executors, add 


* 3 Hac. Ab. 12, 13. 


" Com. Dig. Admoii. (R. -1.) 
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■ 

shall be preferred to any executor appointed by 
them 

Derivative cxccutor of an cxccutor is to all intents and 

executor. 

purposes the executor of the first testator®, and may 
be so named in len^I proccedinjjs ®, and so on through 
any number of successive executorships; but if there 
are two or more original executors, tlie interest goes 
only to the executor of the last survivor; and if he re¬ 
nounces, the original executorship will not go to his 
executor, but administration will be granted’’. 

If the executor of an executor intermeddle with 
the admini.stration of the effects of the first testator he 
cannot refuse the administration of the effects of the 
latter, hut he may take upon himself the latter, and 
refuse the former 

Theiiuho- The authority of an executor being derived from 

nty 0^ cxC' 

cutoris tlie will must be considered as completely vested at 
'will, and is the instant of the testator’s death. He may, therefore, 
the^death bcfore proving the will, do all that which an executor 
oftfitator. probjite lYiay do, except that, although he may 

commence actions in right of the testator, yet he can¬ 
not declare ; since in order to maintain his claim in a 
court of law, he must produce the probate; but when 
produced, it shall be considered as relating back to the 
time of suing out the writ'. He may also arrest a 
debtor to the estate, and shall be justified in that act 

’• l Vin. Abr. 88. ' 2 Bl. Com. 606. Plowd. 525. 

' I Loon. 275. 

' 1 Siilk. 307. 3U. 11 Vin. Abr. C8, 69. 114. 

* Sixp. Touchst. 464. 

' 11 Vin. Abr. 202. Ilarg. Co. Litt. 292. b. 
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by this relation of the probate*. But such relation 
shall not prejudice a third person; and therefore when •^'‘**^* 
the debtor after being arrested by the executor be¬ 
fore probate paid a debt to another creditor, and con¬ 
tinued two months in prison, he was adjudged not to 
be a bankrupt from tile time of the arrest so as to in¬ 
validate that payment*. 

He may also before probate maintain actions on his 
own actual or constructive possession, as trespass, 
detinue, replevin and trover for goods or cattle of the 
testator taken or converted after the testator's death® 

Again, supposing him to have intermeddled, he 
may be sued at law by the creditors of the testator ; 
as the law will not suffer him by his delay to impede 
the rights of those, to whom by his interference he has 
made himself rc.sponsiblc 

If he dies before probate he is considered in law as where he 
intestate in regard to the executorship *; although he ^ 
may have made a w'ill and appointed executors, and al¬ 
though he die after taking the oath, if b^ore the pass¬ 
ing of the grant. 

If A. be executor for a certain period, and B. no¬ 
minated for the time subsequent, and A. prove the 
will, after that time has expired, B. may sue without 
another probate ^ 


■ lloll. Abr. 917. * 11 Vin. Abr. 204. 3 Bac. Abr. 63. 

11 Viu. Abr. 203. 

* Plowd. Cora. 280. b. 11 Vin. Abr. 205. 2 Vern. 49. 

' 11 Vin. Abr. 68. 90. 

• Ca. Ch. 265. 11 Vin. Abr. 56. 
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Section II. 

Of the Probate, Bona notnhitia, and in general of 

evidence of wills in all courts. 

THE proof of wills in (he ecclesiastical court may 

oftheWif. |j 0 ag Yve have already shewn \ cither in the common 

me- J ^ 

thoiis of Qj. in solemn form. For the first method of proof 

proviii:^ * 

uie will, nothing is requisite but that the executor should pre- 
sent the will before the judge, without any citation of 
the parties interested, deposing that it is the true and 
last will of the testator, upon which the will passes, 
and is allowed. But the proof in form of law, or in 
the solemn form, is, when the will is brought before 
the judge in the presence of the parties interested, 
who arc cited to attend, and is subjected to a full ex¬ 
amination before it is finally allowed. 

Where the common form only has been pursued, 
the will is open to be disputed before the ecclesiastical 
judge at any time within 30 years; but where the 
more formal method has been adopted, the will can¬ 
not be disputed af*ter the time limited for appeals has 
elapsed \ 

When a will is proved in either of the before-men¬ 
tioned forms, the original is deposited in the registry 
of the ordinary or metropolitan, and a copy in parch¬ 
ment is made out under his seal, and delivered to the 
executor, together with a certificate of its having been 

• Vide sup, 1 Vol. 169. Where this subject Is more fullj consi¬ 
dered. 

* 3 Bac. Abr. 40. 
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proved before him. And these documents together 
constitute the probate. 

• In general, probate can only be granted in the 
court of the ordinary or metropolitan, but it may be 
granted by courts baron if they can found a claim to 
such privilege upon prescription, and have exercised 
it from time immemorial*’. So also in some borougiis 
the probate of thc«Avills of the burgesses may belong 
to the mayor by custom in respect to lauds devisable 
within such boroughs; tliough still as to personal 
properly the will must be proved before t!ic ordinary 

In common cases, if at the ti!!ie of the testator’s 
death his property be all comprised within one dio¬ 
cese, tile executor ouglit to prove his will before the 
bishop of that diocese, or his surrogate. 

l>oN\ NoT4niLiA are goods to the amount of 5/. UDi.Anoia- 
except where the amount is varied b}^ particular cus¬ 
tom, as in fjondon where they must amount to 10/*. 
and debts owing to the te.stator are bona notabilia as 
well as goods in possession*. If there arc bona no¬ 
tabilia of the testator in two distinct dioceses, or in 
several peculiars within the same province, the will 
must be proved before the metropolitan If there 
arc bona notabilia in several provinces, probate shall 
belong to the archbishop in each province in re.spect 
to the bona notabilia lying within his own province*’; 
but if they lie partly in different dioceses of one pro¬ 
vince, and partly in one diocese only of the other; in 

• S:ilk. 41. Cowp. 286. * 3 Bac. Abr. 40. 

• 3 Bac. Abr. 37. ' I Roll. Abr. 909. 

• 2 Bl. Coin. .509. 4 Burn’s Eccl. Lavr, 234. 

• 3 Bac. Abr. 36. I Salk. 39. 11 Via, Abr. 76. 
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respect of the former, the archbishop shall have the 
probate; in respect to the latter the particular bi¬ 
shop If a man dies possessed of goods in London 
and Dublin, it seems that the grant of administration 
to the goods in London belongs to the archbishop of 
Canterbury, and of the goods in Dublin to the arch¬ 
bishop of Dublin \ If the death happen in one dio¬ 
cese, and all the effects arc in another diocese, pro¬ 
vided they amount to 5/. the archbishop shall have 
the probateBut the goods which a man has with 
him, w'hilc on a journey, do not constitute bona nota- 
bilia in the place where tliey happen to be 

Where a testator dies possessed of goods in the 
diocese of an archbishop, and in a peculiar of the 
same diocese, there must be separate probates for 
them respectively 

Probate always belongs to the archbishop if the 
party dies beyond sea, though he leaves goods in one 
diocese only*. And the probate of every bishop’s 
testament, or granting administration of his goods, 
although he has no goods but within his own diocese, 
belongs to the archbishop 

If the probate be granted by a bishop or inferior 
judge when it does not belong to him it is void; but 
if it be granted by the metropolitan when it does not 
belong to him, it is only voidable, and is of force un¬ 
til reversed by sentence 

’ Off. Ex. 48. “ Gibs. 472. ‘ 11 Vin. Abr. SO. 

* Off. Ex. 45. 

* 4 Burn’s Ecc. li. 232. 1 Bi. Com. 380. 

* 3 Bac. Abr. 36. Roll. Abr. 230. ' 4 Inst. 335. 

^4 Burn. Eccl. L> 193. 11 Vorn. Abr. 75. 80. Gibs. 47S» 
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Whatever may be the amount of the testator's ef¬ 
fects in the diocese in which he dies^ unless he leaves 
in another diocese goods to the value of 5/. they will 
not be bona notabiliathough if there are goods in ^ 
two other dioceses amounting to bl. in the whole they 
shall be bona notabilia and give the archbishop the 
probate 

A lease or term for years, if of the value of 5/. is 
bona notabilia where the lands lie*; and debts" due to 
the deceased of that amount, however desperate, are 
also bona notabilia; but if there be a bond in the pe¬ 
nalty of 5^. for the payment of a less sum though for¬ 
feited, it shall not be considered as bona notabilia 

Debts by specialty arc bona notabilia in that dio¬ 
cese where the securities were, and not where the tes¬ 
tator lived, at the time of the testator’s death but 
debts by simple contract follow the person of the 
debtor, and are therefore bona notabilia in the dio¬ 
cese where the debtor resided at the time of the cre¬ 
ditor’s death *. Thus a Judgment obtained in one of the 
Courts of Westminster, makes bona notabilia where 
the record is. But a debt on a bill of exchange fol¬ 
lows the person of the debtor *. 

An executor incurs a penalty of 50/. under the 

. acting 

Stat. 37 Geo. 111. c. 90. s. 10. if he acts but neglects witlumt 

' 3 Bac. Ab. 37. 

• 4 Bura’s Ecc. L. 232. 1 Roll. Abr. 908, 909. 

• 3 Bac. Ab. 37. " 3 Bac. Ab: 47. 

* Off. Ex. 46. ’ 3 Bac. Ab. 37. Shep. Touchst. 463. 

■ Dyer 305. iu note. 11 Vin. Ab. 80. 

* 3 Salk. 164. Ld. Raym. 854. 11 Via. Ab. 77. 80. 
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taking Allt 
probate for 
«ix months. 


An exern- 
tor cannot 
have pro¬ 
bate till 


Where 
there are 
se\er<il ox- 
cciitor'i, 
probate 
iua\ lie 
granted to 
one with a 
rcser\a- 
tion for the 
rest. 


Where 
there is 
both real 
and pc rso- 
nai proper¬ 
ty probate 
must be of 
the entire 
will. 


to take out probate vvitliin six mouths after the death 
of the testator '*; nevertheless, if he accepts the office, 
he is still entitled to the probate; and upon the Ordi- 
dinary’s refusal may have a writ of mandamus to com¬ 
pel Iiiin to grant it ^ But the Bishop may return to the 
writ the pendency of a suit before him in respect to 
the wiir\ 

Before the statute 38 Geo. HI. c. 87. an infant of 
the age of seventeen was capable of taking out pro¬ 
bate, and consequently of maintaining' an action as 
executor, though during his minority he must have 
sued by guardian or prochein amy ; hut by this sta¬ 
tute lie cannot have probate till he attains the age of 
twenty-one, and is by consequence restrained from 
bringing an action till that period. 

Where there are several executors one may take 
out probate with a reservation for the rest, who may 
afterwards apply for the probate which will be grant¬ 
ed to the person applying, annexed to an engross¬ 
ment of the orig’inal willbut if they all apply to¬ 
gether, one probate is sufficient A probate may 
be commensurate with the will, and limited to the 
specific elfccts to which the will extends, and an ad¬ 
ministration may be granted with respect to the rest 
of his property. 

No probate ought to be granted of wills concern¬ 
ing lands only; but where there is both real and per¬ 
sonal property, there must be an entire probate*. 
On which subject the law was distinctly laid down by 

• 

‘ ll Vin. Ab. 205. 

• 4 Burn’s Eccl. L. 244. * HI. Raym. 262. Burr. 2295. 

• 4 Burn’s Eccl. L. 244. * 3 Bac. Ab. 30. 

» 11 Vin. Ab. 67. 60. 117. 2 Salk. 552. 3 Salk. 22. 



Sect. 2. Bom notabilia, Probate, Evidence, %c. 


Berkeley J. in the case of Netter v, Percival Brett 
who there said, that ” he would insist upon two rules, 
first, that the probate of testaments for personal 
things appertains only and properly to the spiritual 
court: and for the probate of such testaments no 
prohibition lies. Secondly, that the probate of testa¬ 
ments concerning’ lands only, and no goods contained 
therein, ouglit not to be proved in the spiritual court 
by compulsion, although they niai/ be proved there : 
and if there be a suit to compel any to prove such tes¬ 
taments in the spiritual court, a prohibition lies. 
Then when a will is concerning lands and goods, 
and is one entire will, it must be proved entirely in 
the spiritual court. And the probate of the will tor 
the land will not prejudice the heir, for it shall not be 
evidence at the common law ; nor shall the examina¬ 
tions of the witnesses there examined be given in evi¬ 
dence at the common law.’" 

If a will containing personal bequests, comprise 
also a disposition of land to the value of 100,000Z. the 
ecclesiastical court may cite the parties to bring in the 
original to be proved per testes, and the Court of 
King’s Bench ought not to prohibit them 

Where the absence of a testator has been so long 
&S to ground a reasonable presumption of his death, 
the executor is.permitted to prove, on swearing that 
he believes him to be dead ^ And where it happens 
that the executor cannot be found, temporary admi¬ 
nistration may be granted'. 


' Cro. Car. 395. and see the contrary determination in Cro. Jac. 
046. denied by Lord Holt in Hudson v. Fisher, Cas. Temp. Holt. 180. 
‘ Skiiin. 174. ‘ Swiob. part 6, J. B. 

* Roll. Ab . 907. 
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If a will be made in a foreign country disposing of 
goods ill England, it must be proved here®; but if the 
effects were all abroad, and the will be proved accord¬ 
ing to the custom of the country where the testator 
died, it is sullicient, and the executor may plead such 
matter to a bil! filed agiiinst him by the administrator 
for an account of the personal estate of the deceased "• 

In order to prevent probate, a caveat must be en¬ 
tered in the ecclesiastical court, which will be eflectivc 
during three months. 


The pro- 

biite It 
conclusive 
evidence 
as to the 
will itself. 
Rut the 
legal exist* 
cure of the 
probate it¬ 
self may be 
contro¬ 
verted. 


The spiritual court will revoke (1) the probate of a 
will, if it can be proved that it has been fraudulently 
obtained, or that the will itself had been revoked®; 
but before probate is revoked, the court will not grant 
a new one^ When properly granted it autlu'iiti- 
cates the right of the executor, and relates to the time 
of the testator’s deathAnd as long as it remains 
unrevoked it cannot be contradicted, but must be re¬ 


ceived as conclusive, in the temporal courts'. Thus 
against the seal of the ordinary no evidence will be 
admitted to prove the will forged or fraudulent!}’ ob¬ 
tained, or the testator non compos, or that another 


■ 11 Vin. Abr. 58. 

■ It Vin. Abr. 59, 69. 1 Vern. 397. 

• Off. Ex. 48. ' 7 Mod. 146. 

^ 11 Vin. Abr. 205. ' 1 Ld. Raym. 202. 


(1) Where the issue is whether a will made of lands and goods 
is revoked, it is properly triable at common law; but if the ques¬ 
tion be whether a will of goods only be revoked, it is properly 
triable in the spiritual court. See Denn’s case, Cro. Car. 114. 
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person was executor, point- be’ong exclusively 

to the ecclesiastical jurisdiction, but that the seal it¬ 
self was forged, or that there were bona notabilia, 
may be shewn by evidence; as by such evidence the 
authenticating effect of the seal is not disputed, sup¬ 
posing it to have been duly obtained, but the legal 
existence of the probate itself is controverted *. The 
probate is properly to be considered as in the nature 
of a sentence of the ecclesiastical court, and this is the 
true reason of its being held conclusive as to the will* 
of the executor*. And it is conclusive in courts of 
equity as well as in courts of law. Even a foreign 
probate wlvere the testator died abroad, and bis per¬ 
sonal estate was wholly in the foreign country, may 
be pleaded to a bill claiming on the ground of intes¬ 
tacy ", as we have already stated. 


Of w ills of land the validity is entirely a matter for Questions 

* affecting 

the cognizance of the ordinary courts of law'. (2) But tiic vaiu 
where a particular clause, and not the whole of a will, wuis are 


• Strange 071. 

* Allen V. Dundas, 3 T. R. 125. 12 Voz. Jun. 298. 307. 1 

Vern. 397. “ 1 Vern. 397. 


(2) It has long been settled, that a court of equity will not set 
a will aside, upon a suggestion of fraud in obtaining it. In Bennet 
V. Vadc and others, 2 Aik. 324. this w'as said to have been settled 
CTcr since the case of Powis r. Andrew's, 3 Bro. P. C. 476. on the 
ground that a will of personal estate may be set aside in the ecclesi¬ 
astical court, and of real estate in a court of law for fraud. If the 
testator be imposed upon in making his will, then it is not bis will, 
and that is a question of fact, and proper to be tried upon an issue 
of devisavit vel non in a court of common law, if the will relates to 
real estate. And see the diilerencc between a will and a deed in this 
respect, in James v. Greares, 2 P. Wms. 270. 
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legal*co*/ impeached on the ground of fraud; or if the 

ni^ance. fraud has consisted in obtaining the consent of the 
next of kin to the probate, courts of equity have laid 
hold of these circumstances to declare an executor a 
trustee for the person injured by fraud *. 

ofthf pe. But although equity refuses to interfere in a direct 
liefwiucu manner to set wills aside for fraud in making or ob- 

emiity ^ ^ ^ ^ ^ 

affords. tainiiig^ them, it will take from a person all benefit 
under a will to which he has fraudulently entitled him¬ 
self, and will compel the performance of all promises 
and assurances upon the faith of which any sucli be¬ 
nefit has been procured. For the sake therefore of 
bafllitig all such base projects, courts of equity will 
lay hold on the conscience of the dcludcr, and make 
him a trustee for the party injured by the breach of 
confidence: which is a method of relief peculiar to 
tliesc courts, and by whicli the legal elfect of instru¬ 
ments is saved from disturbance, and private justice 
is done without breaking in upon the rules or the pro¬ 
vince of the common or ecclesiastical law. So if by 
false representations or assurances a person intending 
to make a will, or to in.sert a particular bequest or 
provision, is induced to leave such intention une.ve- 
cuted, equity will bind the conscience of the impos¬ 
ing party, and through the medium of a trust compel 
a specific performance. Thus in Chamberlain’s case^, 
where an eldest son, his father being about to make 
his will, and thereby to make certain provisions for 
his younger children, persuaded him not to make any 
such will, for that he would take care his brothers and 
sisters should have such provisions, they were decreed 
in Chancery to be made good by tlie heir. 

* Strange 666. ' Free, in Ch. 4. 

3 
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So^ if a man^ having made his will^ and his son ex- 
ecutor^ had said, when he was dying, that he had a 
mind to leave his wife executrix, and the son had said, 
** Dont trouble yourself to alter the will, for I will let 
her have the surplus and act as executrix,” the court 
of Chancery would decree it accordingly *. It is pro¬ 
per, however, to apprize the Reader, that he will 
meet with many cases in which the equitable relief in 
matters of fraud has been carried to the extent of 
setting wills aside for fraud in a direct manner*. 
Rut since these cases we have Lord Hardwicke’s 
clear and decisive opinion that the law is settled as is 
above stated. (3) 


Since a probate is conclusive until it is repealed, Paymmi 
and a court of coinnion law cannot receive evidence ciitor who 


to impeach it, it has been determined that payment of JlJSc of 
money to an executor Avho has obtained probate of a wnTdii? 
forged will is a discharge to the debtor of the deceased debtor***** 
though the probate should be afterwards revoked’’, 
but payment of money under probate of a supposed 
will of a living person is void, because in such case 
the ecclesiastical court has no jurisdiction, and the 
probate can have no eflect. 


* Gilb. Kq. Hop. 11. 

* Welby V. Thornaugli, Prcc. in Ch. 123. Herbert u. Loundcr, 
1 Cli. Ca. 22. JMauiidy v. Maundy, id. 123. Goss t>. Tracy, 1 P. 
Wms. and Farrington e. Kniglitley, 1 Ed. 518. 

* Allen V. Daudas, 3 T. Hep. 125. 


(3) Mr. Powell has attempted a distinction by way of reconcil- 
ing these cases, in which there is more subtilty than precision. 
Pow. de Dct. 6116*. 
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It is also holdeiij that pending a suit in the spiritual 
court respecting the validity of a will^ an indictment 
for forging it ought not to be tried, and it is the 
practice to postpone the trial till that court has given 
sentence®. 

Probateno The probatc of a will in the spiritual court is no 

evidence * ^ ^ ^ ^ 

of a devise evidcncc of a devise of real estate"*: it is no proof of 

of real , * 

estate. the contents of the will in respect to that description 
of property, even though the original will is lost. 
Nor is it receivable as evidence when it is offered 
not to establish a devise, but for the purpose of prov¬ 
ing a pedigree or relationship only *. Thus, says Mr. 
J. Duller*^ where a person would prove the relation 
of a father and son by his father’s will, he must have 
the original will and not the probatc only, for where 
the original is in being, the copy is no evidence; be¬ 
sides the seal of the court does not prove it a true 
copy unless the suit only related to personal estate. 
But the ledger book, continues the same authority, is 
evidence in such a case, because this is not considered 
merely as a copy, but is a roll of the court; and though 
the law does not allow these rolls to prove a devise of 
lands, yet when the will is only to prove a relation, the 
rolls of the spiritual court which has authority to en¬ 
rol all wills, are sufficient proof of such testament. 
And under particular circumstances, the ledger book 
may be evidence even of a devise of real estate; as 
where, in an avowry for a rent-charge, the avowant 

’ 3 Bac. Abr. 34. 1 Stra. 481. 703. 3 T. R. 126. see also 
Eq. Ca. 207, 208. Palm. 163. 

‘ Bull. N. P. 245. 

* 1 Lord Raym. 732. Doe dem Asb o. Calvert, 2 Campb. 380. 

' N. P. 246. 
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could not produce the will under which he claimed, 
as it belonged to t!ic devisee of the land, but produced 
the ordinary’s register of the will, and proved former 
payments, it was lioldeii to be sufiicient evidence 
agiiinst the plaintiff, who was devisee of the land 
charged. 


But it has often been holdcn. that a copy of the Tin* ](V)rror 
ledger book is not evidence; yet, since the original 
would be read as a roll of the court without further 


rvitli lirr 
lo per- 


attestation, it seems lit the copy should be read. The s.mmi 
contrary practice has been founded upon the mistake, 
that the ledger book is read as a coj)y, so that tlic 
copy of that is but the copy of a copy ; whereas the 
ledii’cr book is read as the roll of t!ie court. 


But the law will not alloAv these roll.** or registers to lu.t not as 
prove a de\ is(‘ of land, when the claim is by the ope- 
nitioii of the will itself, for to that purpose the eccle¬ 
siastical courts have no power to authenticate wills. 

Neither will an exemplification under the great seal 
be evidence of a will in a trial at law**'. But where 
the will can be had, the will itself must be produced 
to substantiate a title to lands under it. Tlierelore. 
where in evidence to a jury at bar in ejectment, tlie 
defendant made title as a purchaser under a devisee, 
and shewed only a bill in (Chancery pri'ferred by the 
heir, under whom the lessor of the jilaintilf claimed, 
against the devisee, wherein the will Avas set forth, 
and also the answ'or in Avhich it was confessed ; it was 
held by Keeling and Moreton Justices, (Tw>sden 
contra) that this was no evidence, though they provv^d 
possession according to the devise; and that this had 

• Com1>. 40. 


VOL. II. 


P 
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been confessed by llie plaintilf in former trials; be¬ 
cause the will itself was the best evidence of its own 
existence. 

But where the original will can be proved to have 
been lost^ the probate even of a will of lands was con¬ 
sidered by Lord Holt as good evidence Thus 
wlierc it appeared upon evidence in ejectment, that a 
will was made of the lands in (piestion in 1647, which 
will was lost, but mention was made of it in the ca¬ 
lendar (which is the index of tlic register in the spiri¬ 
tual court,) and also in the seal book, and that a com¬ 
mission issued in April 1748 to examine the cxccutoi s 
upon oatli, &c. which being returned, probate had 
been granted in jMay 1648, and the probate was pro¬ 
duced in evidence. Holt C. J. allowed it at the assizes 
to be good proof of the will, but reserved it for fur¬ 
ther consideration ; afterwards, however, as well in 
the King’s Bench as at Nisi Prius upon other trials, 
he declared himself to hold to his first opinion. 

As it seems that where a will remains in Cliancery 
by order of the courl, or wherever a w ill is lodged in 
a court that lias jurisdiction over the subject-matter 
of it, the copy becomes evidence, upon the principle 
that the will has thereby become a roll of the courl, 
and might itself be read without further atli'station, 
and so by consequence a copy of it ought to be per¬ 
mitted to be read 

The copy of the probate, (but not a copy of the 
original wilP) is unquestionable evidence where the 


* St. Si’s;!ir V. Adams, 1 Lord Riym. 731. 

' (bib. L. of Er. 74. * Hull. N. P. 2 id: 
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will is of cliattcls, or as far as it regards chattels only, 
for to this purpose the probate is an original docu> 
ment taken by authority^ and of a public nature*. 

Where the probate is lost, the spiritual court does 
not grant a second probate, but gives out an exem¬ 
plification of it from the record of the court, and such 
exemplification will be evidence of the proof of the 
will 


To prove the fact of the revocation of a probate, 
an onlry of the revocation in a book of the preroga¬ 
tive courl, in which all causes were entered by the 
register, and which was kept as the only record of 
such proceedings, and of the decree of the court, ha^ 
been adinitlcU as suliicient evidence 

In case of a revocation of probate all the interme¬ 
diate acts of an executor arc void, and this revocation 
may be procured either by suit or on appeal in the 
ecclesiastical court; but equity has allowed payments 
either of debts or legacies made by an executor un¬ 
der a revoked will without notice of the revocation®. 

' 3 Salk. 151. *" Shepherd v. Shorthouse, 1 Strange, 413. 

• llim.bottoin’s rase, 1 Leach, Cr. Ca, 30. note (r)^ 

* 3 JJac. Ahr. 60, 1 Cha. Ca. 126. 


Where the 
prubate is 
Idst an ex- 
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vocation 0? 
the pro. 
bate 
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Of the lius- 

liflfrfl'.s 
I iv.lii to atl- 
iMiiiistia* 
tioii. 


\V:fp and 
n< \t of 
Kill. 


Section III. 

Of the Letters or Grant of Administration. 

WIIEX a person dies without a will he is said to 
die iiiteslalo, in wliicli case the stat. ,31 Edward III. 
c. 11, provides tliat tlie ordinary sliall depute the 
nearest and most law ful friends of the deceased to 
administer his goods; and they arc thereby put on 
the same fooling' in reg-ard to suits, and to account¬ 
ing’, as executors appointed by the will. 

The stat. 21 Hen. VIII. c. 5. empowers the ordinary 
to grant administration either to I lie w idow or next of 
bin, or to both of them, at his discretion, and to elect 
whom he pleases of two or more persons in the same 
degree of kindred. 

Courts of law in the interpretation of the word 
' friends,’ in the statute of Edward, have given 
the first place to the husband, but his right may be 
controlled by circumstances'*: as where a husband 
parts with all his interest in his wife’s fortune. But 
when a feme eo\ert has power to dispose by will of a 
part of her property, and appoints an executor for 
that purpose, letters of administration will be granted 
to the husband for the rest’’. 

Again the ordinary is to grant administration of 

* 3 Bar. Ahr. .55. in not. Com. Dig. Admor. B. 6. 

^4 Bum, Ecc. L. 232. Sira. 891. 
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the effects of the husband to tlie widow or next of 
kiOj but he may gTtant it to either or both at his dis¬ 
cretion ^ 

If the widow renounce administration it shall be 
granted to the children, or otlier next of kin of the 
intestate, in preference to creditors. The ordinary 
may also grant administration of part to the wife and 
of part to the next of kin**. 

Consangjiinity *■ ('r kindred is the connexion of per¬ 
sons w!jo a;e (leycended from the .«ame common an¬ 
cestor, Uiid may be cither lineal or collateral.. Lineal 
consanguinity is that winch subsists between persons, 
one of whom is descended Irom the oilier in a direct 
line, as between a man and his father, graiidfatijer, &c. 
ascending, and his son, grandson, &c. descending. 
biVery generation in this kind of consanguinity con¬ 
stitutes a dilVercntdegrec. Thus a man is related to his 
father and his sons in the first degree, to his grand¬ 
father and grandson in the second degree, and so on. 

Collateral relationship agrees with lineal, in that 
the parties are descended from the same common an¬ 
cestor ; but differs, inasmurli as they are not de¬ 
scended one from the other : thus, brothers, cousins, 
uncles and nephews, are of course collaterally related. 

The mode of calculating tlie degrees of relation¬ 
ship is by eoiinling upwards from one of the parties 
to the common ancestor, and from the common an- 

r 

* 11 Vin. Alir. 92. Str. 

' 11 Viii.AU.7l. 315ac. Abr. 55. 1 S.ilk. 38. 

• 2 Jil. Com. 202. 


Of the de¬ 
grees of 
kindred. 
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cestor down again to the other party, reckoning one 
degree for each person ^ 

Of these kindred those are <o be preferred who are 
most nearly related. Of the next of kin, first the 
children, or if there be none of them, the father, or, 
if he be dead, the. mother, is entitled to administration. 
Then follow in order, brothers whether of the whole 
or half blood, grandfathers, uncles or nephews; and 
in the last place cousins, and the females of each class 
in the same order®. 

Relations by the father’s and mother’s side are 
equally entitled, provided they are in equal degrees of 
kindred. 

A married woman who is entitled, cannot obtain 
administration without the permission of her husband, 
because he must enter into the administration bond, 
unless it can be shewn by affidavit that he is abroad, 
or otherwise incompetent, in which case a stranger 
may join in the security; but in either case the admi- 
nistration is granted to her alone **. 

If a married woman who is not of age be the next 
of kin, she may chuse her husband to be her guardian 
• to take the administration for her use and benefit 
during her minority; and on her coming of age a new 
administration may be granted to her. 

There are certain legal disqualifications which may 
prevent a person from being an administrator, besides 

' 2 Bl. Com. 207. ' 2. Bl. Com. 605. 

‘11 Viu. Abr. 85. 4 Burn’s Kcc. L. 241. 
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those which would disable him from acting as an exe¬ 
cutor; as being attainted of treason or felony, out¬ 
lawry, imprisonment, absence beyond sea; but an 
alien, who might have been an executor, may be an 
administrator’. 

No person can properly act as an administrator 
until letters of administration arc granted to him; 
but if he omits taking out letters of administration 
within six months from the time he administers, he 
incurs by statute 37 Geo. HI. c. 90. § 10. a penalty 
of 50/. 

Letters of administration, unless in particular cases 
(as where the effects left are of a perishable nature, 
in Avhich case the judge may decree them sooner,) do 
not issue until fourteen days after the decease of the 
intestate \ 

When a person applies for letters of administra- wiiat a 

* ^ ^ person 

lion, he must swear that as far as he knows and be- mwstdoin 

taking out 

licves the deceased made no will, and that he will letters, 
truly administer the goods, chattels, and credits, by 
paying the deceased’s debts as far as the property 
will extend, and that he will make a true and perfect 
inventory of all the goods, chattels and credits, and 
exhibit the same into the registry of the spiritual 
court at the time assigned him by that court, and 
render a just account of his administration when 
lawfully required. He must also, pursuant to the 
21 Hen. VHI. c. 5. and 22 and 23 Cur. II. c. 10. 
enter into a bond with two or more sureties condi¬ 
tioned for the performance of those duties. 


! y Co. 39 b. 4 Bum’s Ecc. L. 233. ‘ 4 Bum’s Etc. L. 242. 
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An ndministmiion once committed to one of the 
next of kin excludes others, tliough equally related to 
the deceased, the maxim being' qui prior cst tem¬ 
pore potior cst jure 


Section IV. 

Of particular and supplcnu nlary AdministralionSj 

and such as are granted on the death of an Exe¬ 
cutor or Administrator intestate, 

IF no executor be named in a will", or one be 
named \>lio dies in the life-time of the testator, or if 
be be iucoiv.petent to execute the oflice, or refuses to 
act, administration with the will annexed must be 
granted; though, if he subse<[uently becomes compe¬ 
tent, such administration is iio longer of force. 

Hut in such cases administration will generally be 
granted to the residuary legatee if there be any, 
(even if it is uncertain A\hethcr there will be a re¬ 
sidue,) rather than to the next of kiIl^ 

If the executor be a minor, administration must be 
.^ranted until he comes of age (which by slat. ilH 
Geo. III. c. 87. is not iintd he is years old); and 
if there be several executors, and all under age, 

' II Viii. Ah. no. 1 Vnit. 21S. 

* 11 v'iii. \b. i»i). 2 Ih. Com. 503. 

‘ 11 Vin. Ab. 'jO. 91. 
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he who first attains the age of 21 years may prove 
the will^ and the administration will cease*’. But the 
administration does not cease on the marriage of an- 
infant executrix with a husband of full age. If one 
of the executors be of age, and the other a minor, 

he who is of age has the execution of the wiir\ 

• 

There is also anotlicr administration of this tempo¬ 
rary kind wliieh is granted during the absence of the 
executor, or next of kin; which lasts only till the ex¬ 
ecutor or next of kin, respectively appear, and qua¬ 
lify themselves 

Another sort of administration is that w’hich is 

pendeiiry 

granted while a suit is depending either with respect "fasuit. 
to the will or the administration, which is called an 
administiation '-^pendente Hie.” 

When the next of kin cannot receive any benefit wiimaii 

*' , tlie iic\t of 

from the estate, and refuse the grant, the course is kin refuse, 
for the ordinary to issue a citation for the next of kin 
in sj)erial, and all others in general, to accept or re¬ 
fuse letters of administration, or shew cause why the Adminis- 

tration i»y 

same should not be granted to a creditor*^; and if a creditor, 
several creditors apjdy for administration, though the 
court may prefer one of them; yet upon petition of 
the rest, it will compel him to enter into articles to 
pay debts of etpial degree in equal proportions, 
without any preference of his own. 

The ecclesiastical court w ill grant administration to ft* 
the attorney of the executor, or of all the executors, tion'viiiiie 
or of all the next of kin, if they do not reside within tUe attor- 

*■ 4 Burn's Kcc. L. ‘ilO. 

'* 4 Burn’s Etr. L. 240. II Viu. Ab. 99. 1 Mod. 47. 

* Roll. Abr. 907. *^4 Burn's Ecc. L. 230. 2 Bl. Cora. 505. 
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the province, and if the effects are under 20/. such 
administration will be ^’ranted whether they are resi¬ 
dent or not witliin the province. But an adniiuistra- 
tion gTanted by a foreign court will not be taken no¬ 
tice of in an English court of justice, in respect to 
property situated here. Therefore, if a will be made 
in a foreign country, disposing of goods in England, 
snch will must be proved here'^. But it is otherwise 
if the effects are all abroad, and the will is proved 
according to the custom of the country where they 
happen to be. 

By 38 Geo. III. c. 87. After the expiration of 
twelve months from the testator’s death, if the execu¬ 
tor, to whom probate has been granted, is residing 
out of the jurisdiction of his Majesty’s courts, on ap¬ 
plication of any creditor next of kin, or legatee 
grounded on affidavits in the form tlierein specified, 
slating the nature of the demand, and the absence of 
the executor, administration shall be granted. 

A special administration may be taken out, limited 
to a particular chattel. And this is sometimes of great 
importance to be done for the sake of obtaining an 
assignment of a term of years, to protect the inheri¬ 
tance of a purchased estate. 

If an administrator be outlawed or imprisoned be¬ 
yond sea, administration may be committed to another; 
but only while the incapacity lasts. 

If a person who has no kindred, or a bastard who 
can have none legally, dies intestate, the king as ulli- 


•11 Vin. Abr. 58, 
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mus hceres, is intiticd to liis property'*: but in such case 
it is the practice to transfer the royal claim from the 
crown to the nearest connexion of the party to whom 
the ordinary of course grants letters of administra¬ 
tion, with a reservation, as it is said, of a tenth or 
other small proportion of the property. 

When there are two administrators, and one of 
them dies, the survivor is sole administrator'. If a 
sole administrator die, a new one must be appointed 
by the ordinary. 

If a person dies intestate, leaving a falltcr or other 
person who will be entitled to the lulininistration en- 
tiiely for their own sakes, being solely i:Uercsted in 
the property, and not for the purpose of distributing 
the efiects to others c(|ually entitled, and such father 
or other person die before taking out letters of ad¬ 
ministration, his representative, and not the repre¬ 
sentative of the deceased will be entitled to the admi¬ 
nistrationBut in the case of a husband it has been 
settled that the court is bound by the statute .31 Ed. III. 
c. II. to grant administration to the next of kin of the 
wife who shall be a trustee in equity for the husband's 
representatives 

Where an executor or administrator after probate 
or letters of administration dies, without having fully 
administered, a fresh administration is granted of tho 

* 3 P. Wms. 33. I Wootlos. 398. 

* Ca. Temp. Talb. 127. 4 Burn’s Ecc. L. 241. 

‘11 Vin. Ab. 88. fol. 25. 1 P. Wms. 381. 

* 3 Ath. 526. 4 Buru’s Ecc. L. 235, 1 Vez. 16. 1 Wils. 169. 
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goods nnudministci'cd, called an administration dc bo¬ 
nis non 

If an executor be also residuary legatee and die, 
(wlielher before or after probate) intestate, adminis¬ 
tration with the will of tlic first testator annexed shall 
be granted to tlie administrator of such executor, or 
if he made a will bis executor w ill be entitled to such 
administration 

If a feme covert be executrix, and also residuary 
legatee, and die intestate, the husband will be enti¬ 
tled to administer to the testator*. 

If a surviving executor renounce.s, administration 
is g*ranled to the next of kin of the testator, and not 
to the representative of the deceased executor, even 
though lie proved the will and acted*’. 

In cases wliere administration has been improperly 
granted, it is sometimes void, and sometimes only 
voidable. It is void if granted in derogation of the 
right of an executor; as wdicre one has been named, 
and the will has been suppressed, or its existence un¬ 
known **, or before the refusal of the executor, or a 
fresh refusal of a surviving executor who i ci u.shI in 
the life-time of his co-executor, or without comjie- 
tent authority. 15ut where it is granted in deroga¬ 
tion of the right of kindred according to the degree.s 
of affinity, as to one not next of kin, or to one next 
of kin jointly with one not of kin, or to a creditor be- 

" 11 Vin. Ab. 111. 

• 11 Vin. Ab. 88. 92. Com. Dig. Aflmor. (R. G.) 

• 11 Vin. Ab. 89. 91. " 11 Vin. Ab. 90. 108. ' Plow. 279. 



Sect. 4. Of particular Administrations ^ ^ c . 

fore the renunciation of the next of kin, in these 
cases it is avoidable only by the act of the Spiritual 
Court. It is subject also to be repealed when j^rant- 
cd to the next of kin instead of the residuary legatee, 
and that even tliough there be no actual residue', or 
it* jiTttnted to the next of kin of a feme covert instead 
of her husband 

But there are some cases in which, though an ad¬ 
ministration may be said to have been granted with 
some degree of irregularity, (as when among the kin¬ 
dred of the same degree administration is granted to 
the younger instead of the elder, or the female in¬ 
stead of the male, or to a creditor for a less instead 
of one for a larger amount), yet it does not seem to be 
within the competency of the Spiritual Court to re¬ 
voke or repeal the grant*; nor is the abuse of the 
letters ofadministration a sufficient ground for repeal, 
as the ordinary ought to ha>e taken sufficient caution 
in the first instance If after an administration be 
granted, a second be issued, and afterwards the first 
is repealed, the second shall stand In all cases 
the question of fact as to the next of kin is exclu¬ 
sively a matter of spiritual cognizance*. 

It is jdain that wherever the administration is void, 
and not merely voidable, the acts done under the ad¬ 
ministration will be of no validity ; for the administra¬ 
tion was void ab initio. So also where tlic adminis¬ 
tration is only voidable if it be reversed upon an 
appeal^. But all lawful acts of the fust administra¬ 
tion shall stand good, if it is only countermanded or 

» Vent. ‘219. • 11 Viti. At). 92. ‘ 11 Viii. Ab. 100. 1 l(i. 

" 11 Viii. Ab. 115. 1 Vent. 219. * Com. Di^. Admor. (JJ 3.) 

» 11 Vin. Ab. 9'i. 115. Ml Vin. Ab. 117. 3 T. Rpi). 129. 
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revoked upon suit by citation ; and it is always suffi¬ 
cient if a debt is fjof/a fde paid to the visible adminis¬ 
trator ", The debts, funeral cxpenccs, and legacies 
paid by an administrator, shall be allowed to be de¬ 
ducted in the damages recovered against him on (he 
subsequent appearance of an executor. 


Section V. 

Of the power atid interest of aii Executor or Admi¬ 
nistrator in respect to the Testator’s propcrtiy. 

THE law' makes a cautions and salutary distinc¬ 
tion between tlic property to which an executor or 
administrator is entitled in his ow n right, and that 
which he possesses in his official capacity. IIis own 
property, therefore, is all that will pass by u general 
grant, nor are the testator’s effects liable to be taken 
in execution for the debts of his executor or adminis¬ 
trator, or to be passed by the commissioners’ assign¬ 
ment in case of his bankruptcy, or to be transferred 
by the marriage of the c.xccutrix. 

Chattels real arc such as partake of real estate, tliat 
is to say, such interests as arc issuing out of, or an¬ 
nexed to, real estates, as terms for years though deter¬ 
minable on lives, and reversionary interests in such 
terms, next presentations to churches, estates by 
elegitj &c. These vest in the executor, and arc 
distributable by him as assets of the testator; and if a 


' Allen V. Dunc^ -.s, 3 T. Rep, 125. 
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lease is renewed by an executor, the new lease shall 
stand in the place of the old one as assets*. An ex¬ 
ecutor cannot waive a term of years of which his tes¬ 
tator died in possession, though it be of no value, with¬ 
out a total renunciation of the executorship, unless 
he has not assets sufficient to pay the rent, in which 
case on giving notice to the lessor he may throw up 
the lease”. And tliougli a term be merged in the ex¬ 
ecutor by the accession of the inheritance, yet it will 
be in esse as to creditors and legatees 

Though all chattel interests vest in the personal re¬ 
presentative, yet where such chattels partake of the 
nature of real property, as leases for years, the law 
does not regard the executor as being fully possessed 
of them until he has entered: but where they are of 
such a nature as not to admit of actual entry, as is the 
case with all incorporeal hereditaments, the executor 
has an immediate possession by construction 

Things of a personal nature pass to the personal 
representative, unless in certain excepted cases, 
'riiings animate, where they are of the tame kind, 
and likewise such as are naturally wild, provided they 
have been rendered tame by art, or kept in a confined 
state, belong to the executor; but animals, wild by 
nature, which arc not so confined, or escape from 
their confinement and regain their natural liberty, 
arc not considered as property, and therefore of course 
arc not transmissible, except where they are in the 
habit of going loose and returning, or have a mark 
or collar upon them to denote the property in them. 

* 3 Bac. Abr. 58. 

* Ld. ilayni. 53 i. 5 Rep. 30. Hargrave’s case. 1 Salk. QOT. 
OIF. Kxec. I‘20. 

* 11 Vin. Abr. 1‘29. 


*11 Via. Abr. 2-10. 
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Fiiiit, Many thina-s affixed to or crowinff npon the free- 

^ru.ss, ^ ^ ^ i 

tom, and Iioldj and which, while so circumstanced, arc part of 
the freehold property, become personal by separation 
from the freehold, as fruit gathered, or the plants and 
trees themselves, or their branches when felled or 
lopt. Within the description of personalty also arc 
included the produce of the land raised by labour and 
manurance, as corn growing, and such like produce, 
and it seems also those grasses which are usually call¬ 
ed artificial grasses'". So also what are usually call¬ 
ed vegetables or garden stuff, and obviously all 
manure not spread upon the land ^ 

Inanimate goods of a moveable kind all fail under 
the description of personal chattels, to which class 
may be added property in any stock or fund. 

Appren- Tlic relation between master and apprentice is not 
transmissible to the executor^; though, if the parlies 
consent, the apprenticeship may be continued with 
the executor in the same trade. 

Literarr Literary property, and the interest in a patent, by 

several statutes relating to them respect¬ 
ively, are transmi-ssiblc to the executor; and it may 
be generally laid down, that whenever an absolute 
property in any moveable chattels was vested in the 
testator, such property vests in the executor immedi¬ 
ately on’ the testator’s death, and in the administrator 
by relation from the death, \\herevcr they arc situa¬ 
ted ; the law giving a constnictive possession to such, 
representative where actual possession cannot be 
had. 

• 2 Black. Com. 122, 123. 

' I Bl. Com. 427, 428. Stra. 1115.1266. Dong. 70. 

‘11 Viu. Abr. 175. 
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He is also entitled to all personal equitable rights of Aii legal 

^ * choscs ill 

his testator, and to the benefit of all personal con- action a» 

well as 

tracts made with him. As if a lease be contmeted to equitable 
be made to B. and B. die before the lease is executed, porMonaltv 


the riglit vests in the executor, and the lease when executor, 
made becomes assets in his hands'*. So also will the 
damages recovered for the breach of such a contract: 
but the choses in action of a testator shall not be as¬ 
sets till they arc recovered and levied'; unless indeed 
(hey are released by the executor; for his release 
thereof is equivalent in law to a receipt of the same 
But vvhere the cause of action arises after the testa¬ 
tor’s death, the debt or damages are assets in law be¬ 
fore the recovery by the executor. If a contract 
were made with the testator concerning his real estate 
only, a breach after his death gives to his heir, and 
not to his executor, a title to the damages. 


Chattels which were never vested in the testator in Soaiso.^fu- 
possession, or which were limited to him upon a roiuUtioii. 
future event or condition, may come to his execu- in chattels, 
lor, and be distributable as assets in his hands. As 
where A. is entitled to a lease for years, or for his 
life, remainder to B., and B. dies in the lifetime of A., 
iipon the death of A. the term shall go to the executor 
of B., and be assets in his hands ; and even during 
the life of A., while it continues a remainder, B.’s ex- 
erulor is entitled to sell such remainder for its present 
value, and to hold the produce as assets. So after 
the death of a pawner or mortgagor, the right to re¬ 
deem the chattel in pawn or mortgage devolves upon 
liis executor, and the excess in the value of the thing 
beyond the money paid for redemption is assets. 

“11 Vin. Abr. 231. ' 11 Viu. Abr. 239, 240, 

* Ilob. 60. 
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A man's trade or business terminates in law on his 
deathj and if the executor carry it on, he is said to 
carry it on at his own risk even though his name 
should not appear in it But under the sanction of 
the court of Cliancery his representative capacity in 
respect to the business may be continued to him “. 
If he only disposes of the stock in trade he docs not 
thereby become a trader, or subject to a commission 
of bankruptcy ®. 

A contract made with, ora gift, grant, or legacy to, 
a man and his assigns, upon the death of fhe dor.ee or 
grantee before performance or payment, passes i; • 
executor or administrator as his assignee in i’- > 
But it is to be remembered that he is only an i 
in law ; therefore it has been held that if A. oinds 
himself to pay 10/. to the .issignee of B. B.'s executor 
shall not have the money, because as executor he can 
only take to the use of tlic testator, though if the ob¬ 
ligation were to pay the money to B. or his assignee, 
the right having vested in the obligee himself, would 
pass to his executor as assignee in law** 

Things annexed to and consolidated with the inhe¬ 
ritance shall accompany it; therefore rents which are 
incident to the reversion, and which have nut become 
in arrear in the lifetime of the testator, do not belong 
to the executor; and if the le.ssor die on the day on 
which the rent is payable, after sunset, and before 
midnight, the rent does not go to the executor, but 
to the heir, as in strictness it was not due till the last 

' 1 T. Rep. 295. * Cooke’s Dkpt. Law, p. 67. 

" 2 Vcs. Jun. 34. * 1 Atk. 102. 

' 11 Vm. Abr. 156- ^ 11 Via. Abr. 161. 
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minute of the natural day'.(1) So a term for years in 
trust to attend the inheritance shall accompany the 
real estate", and the trustee of a term raised for a 
special purpose, shall hold the same after the purpose 
is answered in trust for the person having the bene¬ 
ficial interest in the freehold *. 

If an absolute interest in a term, or the next pre¬ 
sentation to a living, which is a mere chattel", is 
granted to a man and his heirs, the law will give it to 
the executor of the grantee *. But the pow'ers and 
remedies incident to a rent charge descend to the 
heir, and accompany the inheritance^, though the 
entry itself gives only a chattel interest to the party. 

It is not competent to the guardian or trustee to 
change the value of an estate, unless he acts under a 
decree of a court of equity. Thus a lunatic's estate, 
if laid out in the purchase of lands, has been declared 
in equity to remain personal estate, and an account de¬ 
creed*. The beneficial interest in a mortgage, unless 
controlled by positive provision, belongs to the per¬ 
sonal representative, for the fund was personal, and 
the contract was personal, and so shall the security 

' liar. Co. Lilt. 202. n. 1. * 11 Viii. Abr. 172. 

• 11 Viii. Abr. 171. "11 Vin. Abr. 173. 

* 11 Vin. Abr. 155. ’ 11 Vin. Abr. 147. 

11 Vin. Abr. 151. 


(1) But Mrhcrc a person haring only an interest for his life in 
the land, demises it, and dies between the rent days, whereby the 
lease determines, his executors or administrators shall in an action 
for the use and occupation, rccoyer a just proportion of the rent^ 
from the last day of payment, to the death of the testator, by 
statute 11 Geo. II. c. 19. sec. 15. 

G 2 
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be considered. Upon redemption, therefore, the heir 
must rcconvey the land without receivings the money. 

If a person seised of an estate of inheritance in 
tithes die after they are set out, they will go to the 

I 

executor". Muniments of the land, such as charters, 
deeds and court rolls, pass with the estate to the heir; 
but if these w'ritings are a deposit in the hands of 
another for securing a sum of money, the interest in 
them will devolve to the personal representative of 
such creditor on the principles before laid down. 

As it^has been before remarked of certain chattels 
personal connected with the estate, as rabbits in a 
warren, fish in a pond, &c. that they pass to the exe¬ 
cutor, with his chattel interest in the land, so they 
accompany the inheritance in its descent to the heir. 
Thus also trees and hedges unsevered, fruit iingu- 
thered, and grass growing, descend with the land to 
the heir as the permanent profits of the earth; though, 
as we have seen, fructus indiistriales, as corn raised 
by artificial culture, go to the executor. And so it is 
with hops, though growing on their ancient roots’*. 

Where an executor has so mingled the property of 
his testator with his own, that it cannot be distin¬ 
guished from it, or the property is of such a nature 
as not to be capable of being specifically followed, 
such property must be considered as of necessity al¬ 
tered, as where it consists of ready money, which 
cannot be taken in execution on a judgment against 
the executor, as being de bonis testatoris. And as he 
is incapable of suing himself, he may retain his own 


* Com. Dig. Biens. A. i. 


* liar. Co. LUt. 55. B. 



85 


Sect. 5. Of the power and interest of an Executor, %c. 

debt out of the effects^ >vliich will amount to an entire 
conversion of the testator’s property into his own, 
and that by mere operation of law, where his debt 
covers the whole assets. 


The interest of an administrator as to the subject 
over which it extends, is commensurate with that of 
an executor. And so it is even where the administra¬ 
tion is for a limited time, so long as it lasts. But 
in respect of authority, these particular and special 
administrations come short of the executor and gene¬ 
ral administrator, and vary from each other in many 
essential particulars. To all these restricted admi¬ 
nistrations, whether durante minorxtate, durante ab¬ 
sentia, or pendente lite, or in whatever other form, 
some powers belong in common. They may do what¬ 
ever cannot be delayed without prejudice to that 
which is committed to their care. As for example, 
all produce which would grow worse by keeping, 
they may undoubtedly sell®. They may pay the tes¬ 
tator’s debts, and dispose of his unperishable property 
for that purpose**. They may also receive debts due 
to the testator®, and may bring actions to recover 
them*^, and, lastly, they may retain debts which were 
due to themselves from the testator*'. 
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*’ will au¬ 

to a legacy , but where the form of the grant is spe- ucxed. 

cially and expressly restrictive, as ad usum el conimo- 

dum infantis, neither the power of assenting to a 

legacy, or of making leases, will go with the office, 

• 11 Vin. Abr. 102. 103. Cro. El. 718. 5 Rep. 9. 

5 Rep. 29. 11 . b. Hob. 250. * Com. Dig. AdmoR. F. 

2 P.Wms. 576. • Com. Dig. Admon. F. 

► 5 Rep. 29. b. 



86 


Joint ad- 
niiiiistra- 
lur 


Durante 

absentia. 


Office of Executors and Administrators. Chap. 11. 

An administrator during infancy, may make leases 
of any term vested in the infant executor, which will 
be certainly good, till such infant executor come of 
age \ and it is said till he avoid it by his entry. But 
he can do nothing to the prejudice of the infant, 
therefore he ought not to sell unless there is a neces¬ 
sity for it^; nor, indeed, will his assent to a legacy be 
effectual, unless he has assets for its payment', or his 
release of a debt, unless he has actually received it 

A joint administration resembles in all respects a 
joint executorship"; and if one die, the right of ad¬ 
ministration survives to the others®. 

The statute 38 Geo. 3. c. 87. sec. 7. gives the same 
powers to an administrator durante absentia as arc 
vested in the administrator during the minority of the 
next of kin; and by section 4. of the same act, in 
case of the absence of an executor for a year after the 
testator’s death, out of the jurisdiction of His Ma¬ 
jesty’s courts, and a suit is instituted in a court of 
equity by a creditor, the court in which the suit is 
pending is empowered to appoint persons to collect 
in outstanding debts, or effects due to the testator’s 
estate. 

As the personal goods of the deceased devolve upon 
the executor or administrator, he has a right to take 
peaceable possession of such effects, and if resisted he 
has his remedy by action and on producing the pro¬ 
bate or letters of administration at the bank, he has a 
right to have the funded property of the deceased 

*6llep.67. b. *2 And. 132. 

' 5 Hep. 29. b. “ 1 Roll. Abr. 910. * 2 Vcz.267. 

'' 2 P. Wins. 121. ''11 Viii. Abr. 267. 
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transferred into his own name. In a word^ he has the 
same property in the effects of the deceased as the 
deceased himself had when living, the same power of 
disposing of them, and the same remedies for recover¬ 
ing or protecting them. 


Section VI. 

Of the Rejnedies at Laic and in Equity. 

FOR the recovery and prolcction of the rights and 
interests which arc tluis vested in an executor or 
administrator, the law has armed them with adequate 
means. Wliatcvcr actions the testator might have 
had to enforce llie performance of personal contracts, 
the executor is competent to bring in his representative 
capacity ; and even where the covenant for assuring 
lands was broken in the testator’s life-time, the exe¬ 
cutor, tliongh not expressly named, ivas held capable 
of bringing his action for the damages; damages being 
in such a case the principal subject, and not accessary 
to the realty only*. 

For injuries done to the person or freehold of the in what 
testator, or what the law calls torts, ^thc executor has Smitor 
no remedy. But by virtue of the stat. 4 Ed. 3. c. 7. llil^dyfora 
an executor is entitled to recover by action a com- Sonctoih* 
pensation in damages for a trespass, in taking away *®****®'‘* 
the testator’s goods in his life-time; and by an equi¬ 
table extension of the benefit of that statute, he may 
hove other remedies for injuries done to the testator’s 

* Com. Dig. Admoi). B. 13. 
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8& 


chattels^ m Iiis life-time, as trover, for the conversion 
of the testator’s goods, or trespass, for cutting the 
corn glowing on his freehold, and carrying it away, 
or for entering with cattle on the testator’s leasehold 
premisesAn executor is, also, under the same be¬ 
neficial construction of that statute, entitled to a debt 
accrued to the testator for not setting out tithes, and 
to the remedy for such debt given by the statute 
3 and 3 of Ed. 6. c. 13®. In a word, the executor 
may have his remedy by action for every injury 
done to the testator’s personal estate before his death. 
And it seems also, that he may maintain ejectment 
for an ouster of the testator, even from premises 
whereof he was seised in fee, proceeding for damnges 
only **, as a lessee may do where his interest expires, 
pending the suit. If the jiremises were leasehold, 
he is entitled to his ejectment for recovering the. term 
by the common law. And on the same authority he may 
avow for rent in arrear at the testator’s death, as in¬ 
cident to a reversion for years®. He may have his 
action of replevin for goods distrained in the testator’s 
life-time 

Where the In numerous cases too, where the cause of action 

ot 

action has has happened since the testator’s death, the ex- 
smorthe* ccutor may bring his action «.s‘ such, where the 
subject of the action vests in him in that capacity. 
Thus he may maintain quare impedil, where the tes¬ 
tator died possessed of a term in an advowson, and 
the disturbance was after such death; as he also might 
where the testator died within six months after the 

”3 Bac.Abr. 59. 1 Vent. 187. 

* 1 Sid. 88. 497. I Vent. 30. 

' 1 Vent. 30. 3 T. R. 13. *1 Roll. Abr. 07^. 

'1 Sid. 82. GUb. 1. of dist. 3ed. 156. 
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usurpation'. So also wherever a debt arose after the 
testator’s deaths upon a contract made with him in his 
life-time, or where a bond was forfeited, or the goods 
taken after that event. And he may avow in that cha¬ 
racter for rent of leasehold premises, becoming due 
from the under-tenant after the testator’s deathIn 
like manner he may bring an action as executor, 
wherever a contract is made with him as such. 


Where he is plaintiff in an action, which he must 
bring in his representative capacity, he pays no costs, 
cither on a nonsuit or verdict; but if he may bring 
the action without naming himself executor, there 
he is liable to costs, whether he names himself executor 
or not, if he fail. As where in trover, both the trover 
and conversion were subsequent to the death of the 
testator'; or where he proceeds in assumpsit for mo¬ 
nies had and received after that cvcnt'‘. Nor will he 
be exempt from costs where he fails through Ids own 
mispleading', gross misconduct, or wilful default. 
For an escape out of execution on a judgment ob¬ 
tained by the testator, whether the escape happened 
in the life-time'", or after the death of the testator", 
the executor may bring his action, and recover against 
the shcrilT, in his representative capacity; so also 
where the escape happened on a judgment recovered 
by himself as executor, (2) 


When an 
t‘xeciitor 
is, .ipd 
when he i* 
not. liable 
to costs. 


‘ Poph. 189. 4 Leon. 15. ''11 Vin. Abr. eO-t. 

' 7 T. R. 358. " 7 T. 11. 234. ' 0 T. R. (551. 

" Cro. Car. 297. Dy. 322. " 3 i5ac. Abr. 57. 


(2) 2 T. R. 128. Whether an action does or does not lie as be¬ 
tween executors for an escape in the testator’s life-time, depends 
upon the distinction between a tort which does, and a tort which 
docs not, Test an interest in the party wronged. In the case of a 
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At common law, if the plaintiff died after final 
judg’nient, and before execution, the executor or ad¬ 
ministrator mig’ht proceed to final judgment, by first 
suing, out a scire facias; and, if the testator died after 
execution by fieri facias had been taken out by him, 
the sheriff might go on to levy the money, and might 
pay it over to the executor. If the plaintiff died at 
any time before final Judgment, the suit abated, and 
the executor had to begin afresh. But by the statute 
17 Car. 2. c. 8. if either the plaintiff or defendant in 
a cause, die after verdict, and before judgment, the 
death shall not be alleged for error, so as llie judg¬ 
ment be entered within two terms after the verdict; 
and if the death take place after the assizes have com¬ 
menced, though before the verdict, the case is re¬ 
medied within the act. On this statute the judgment 
is entered as if the deceased party were still living *; 
hut before execution can be had upon if, there must 
be a scire facias to revive it, and judgment must be 
entered within two terms after the verdict, and such 
scire facias must proceed in conformity with the judg¬ 
ment, and be general, as on a judgment against the 
party, as if he were living. 

” 1 Salk. 42. 


mere tort, the rule of actio personalis moritur cum persona strictly 
holds. Thus an executor cannot maintain an action on the case for 
an escape on mcsiic process in his teslator’s life-time. But for an 
escape out of execution in Jiis testator’s life-time, an executor 
may have his action on the case, on the equity -of the stat. 
4 Kd. 3. In the caje of a devastavit, that being a wrong vest¬ 
ing an interest, and a debt arising ex delicto, the action survives 
to the executor. Sec Berwick v. Andrews, 2 Lord Rayin. 971. 
But an action will not lie against an executor for an escape in the 
life-time of his testator. 
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By the statute 8 and 9 Wm. 3. c. 11. sec. 6. pro- oftherc- 

, , Uct jfiven 

vision has been made for the death of the plaintiil’ bytiR sta- 
after interlocutory, and before final judgment. The 9Wm.3. 

s, (), 

action in such case shall not abate, if it were of 
such a nature as might have been originally brought 
by the executor or administrator, but the executor or 
administrator shall have a scire facial against the de¬ 
fendant ; or if the defendant die after such interlocu¬ 
tory judgment, against his executor or administrator. 

And if the defendant, his executor or administrator, 
appear, and shew no cause to arrest the final judg¬ 
ment; or on a scire facias, or two nihils, make default, 
a writ of inquiry shall go, and being executed and 
returned, judgment final shall be given against the 
defendant, or ag*ainst his executor or administrator. 

On this latter statute the judgment is to be entered 
for or against the executor or administrator, and not 
as under the stat. 17 Car. 2. for or against the party 
himself. 


A temporary executor may bring actions as well as 
an executor generally constituted, and the same right 
devolves upon the executor of an executor by \irtue 
of the statute 25 Ed. 3. c. 5. The husband of an ex¬ 
ecutrix has also the full right of bringing actions, but 
he cannot sue in the representative capacity without 
joining his wife. As co-executors make but one per¬ 
son, in consideration of law, they must all join in such 
actions as arc brought in his right, even those who 
have not proved the will And to prevent a collu¬ 
sion between a debtor and a co-executor the law has 
provided that if one executor refuse to join his com- 


Tempo¬ 
rary v\v- 
ciUor; r\- 
cciUtir ot 
an exi'cii- 
tor; liiis- 
band of an 
executrix j 
co-execu- 
tors. 


Siiiiimoiis 
and se\ei- 
aiicc. 


'' Com. Dig. Pleader. (‘2. D. 1.) 
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panion in an action for recovering; a debt due to the 
testator’s estate, the willing executor first commenc¬ 
ing the suit in the names of both, may afterwards, by 
summoning the other, obtain what is called a judgment 
of severance, which is an authority to sue alone; and 
the same judgment shall be given for default upon 
the summons; and then the executor so having sum¬ 
moned may proceed without the other, and the judg¬ 
ment and execution shall be in the name of the exe¬ 
cutor so proceeding alone**. So that if the party so 
severed die pending the proceedings, the suit shall 
not abate 

An administrator, has legal remedies corresponding 
arid co-extensive with those of an executor. Kven 
where their authority is special and limited they may 
maintain actions for recovering the property of their 
intestates*. By the 48 G. 3. c. 149. an ad valorem 
duty is imposed upon probates and letters of adminis¬ 
tration, and the stamp must be to the full value of the 
assets, including the outstanding debts due to the de¬ 
ceased. And the administration is invalid unless a 
stamp of a sufficient value is obtained. If an ad¬ 
ministrator brings his action to recover a sum of mo¬ 
ney due to the deceased which exceeds the amount 
covered by the ad valorem stamp, upon proof of the 
deficiency of the stamp, the action must fall to 
the ground; even though the claim which he seeks 
to enforce was doubtful. The act makes no allow¬ 
ance for dubious or hazardous debts. Nor will the 
plaintiff be allowed to establish his claim by evidence. 


* 3 Bac. Abr. 33* Cro. Car. 420. 

’ Co. litt. 139. • 2 P. Wms. 576. 
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and afterwards to take out a stamp for the increased va¬ 
lue. And it seems that a defendant will defeat the action 
by proving the assets, together with the sum claimed by 
the action, to exceed the value for which the stamp was 
taken *. 

If the limited office of an administrator durante 
minoritatc expire after judgment obtained by the ex¬ 
ecutors attaining his age, such executor may have a 
scire facias to execute the judgment". 

The distinctions in respect to the prosecution of 
suits interrupted by the deaths of the personal re¬ 
presentatives should be carefully attended to. By 
statute 17 Car. 2. c. 8. an administrator de bonis non 
is rendered capable of suing a scire facias on a judg¬ 
ment after verdict recovered by an executor or admi¬ 
nistrator ; which he could not do by the common law. 
And if the executor or administrator had sued execution, 
and before the return died, the administrator dc bonis 
non, by the equity of the above statute, is permitted to 
perfect execution *. And if at the time of the executor's 
or administrator’s death, the money was actually le¬ 
vied, it shall be brought into court, and the adminis¬ 
trator de bonis non, on producing his letters of admi¬ 
nistration, shall be entitled to receive itAnd so it 
is said he would even if the judgment had been by de¬ 
fault*. The statute extends only to judgments after 
verdict, so that if the executor or administrator dies 
after obtaining judgment without a previous verdict, 
the case is at common law, and the administrator de 
bonis non, on account of his paramount title and want 
of privity, being representative of the first testator or 

'Ilant V. Stephens, 3 Taunt. 113. 

■ 3 Bac. Abr. 18. Cro. Car. 127. * 2 Lord Ilaym. 1072. 

’ 2 Lord Bayoi. 1074. ‘ G Mod. 299. 
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intestate, is obliged to recommence the actionBut 
if such judgment were for goods taken out of the ex¬ 
ecutor or administrator’s own possession, the immedi¬ 
ate representative of such executor or administrator 
shall have scire facias, and account with the adminis¬ 
trator de bonis non ^ 

If an administrator durante minoritate obtain judg¬ 
ment he may have a scire facias against the bail, even 
after the executor has attained his age, though it 
seems doubtful whether he or (he executor shall sue 
execution *. 

An executor may prove a debt due to his testator 
under a commission of bankruptcy, and may sign as 
.«!uch the certificate, but if he has a demand of his ow n 
against the estate, as w'ell as one in right of his tes¬ 
tator, he w'ill not be allowed to sign in both capaci¬ 
ties The executor of the bankrupt is intitled to his 
allowance 

Where an executor finds the administration of his 
testator’s property embarrassed, difficult, or hazard¬ 
ous, he may have the claims of the creditors adjusted 
by a court of equity, by instituting a suit against the 
creditoi s for that purpose 

In equity one executor may sue his co-executor ; 
and if co-executors commence proceedings in that 
court, and one of them die, the suit will not abate. 
And if an administrator durante minoritate bring his 

* Cro. Jac, 4. 1 Roll. 5 Rep. 9. b. 

* 2 Jjei. 37. “ 1 Atk. 85. 

* Com. Dig. Chaucery, 3. G. 6. 


” Yely. 33. 

' 1(1. 208, 209. 
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bill in Chancery, and the executor attain his age 
pending the suit, he may continue the suit by a sup¬ 
plemental bill®. 

If pending the suit the plaintiff die, his executor 
may continue it by bill of survivor. And if a bill be 
brought by an administrator durante minoritatc, and 
pending the suit the executor come of age, he may 
continue the suit by a supplemental bill 

An executor may have relief by injunction in 
equity to restrain a person in possession of private, 
letters of the testotor from publishing them without 
the permission of the plaintiff 

Upon the death of a partner in trade his interest in 
the stock devolves upon his executor or administrator, 
and shall not survive to the surviving partners; al¬ 
though the remedies for recovering the joint property 
survives. Equity treats the survivor as a trustee for 
the representatives of the deceased partner who arc 
considered as having a specific lien on the share of 
tlic deceased 

‘ Mitf. Plead. 01. ‘Mitf. 61. 

‘Amld.Tar. MVe/. 
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Section VII. 

Of the duties of an Executor in respect to the Fu¬ 
neral and Official Charges, and payment of Debts. 

TO provide for the funeral is naturally first in or¬ 
der ; an office that may be discharg'ed before probate; 
and llio expellees connected with which stand in pri¬ 
ority before all other debts and charges®; but extra¬ 
vagance should be avoided^ as unnecessary expence 
will not be allowed against the creditors. The 
amount should be regulated with reference to the cir¬ 
cumstances of the deceased. 

The proof of the will is the duty and charge w’hicli 
the executor is next called upon to perforin and sa¬ 
tisfy. The inventory succeed.s, which, in pursuance 
of the bond to be entered into according to the stat. 
22 and 23 Car. 2. c. 10. must exhibit a true and per¬ 
fect account of the goods, chattels, and credits of the 
deceased which have come to the possession of the ex¬ 
ecutor; and though no such inventory is in practice 
exhibited in general cases, yet an executor or admi¬ 
nistrator is always subject to be cited for that purpose 
in the spiritual court; and the spiritual judge will, in 
special cases, at the instance of a party interested de¬ 
cree an inventory to be exhibited before the issuing 
of the probate or letters of administration, and the 
same must be substantiated by a special oath ^ An 
inventory, after being exhibited on oath, cannot be 
impeached in the ecclesiastical court; yet objections 
may be made to it which must be answered upon oath, 

“11 Vin. Abr, 432. * 4 Burn’s Eccl. L. 266. 
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but such oath cannot be contradicted: the more 
effectual relief lies in a Court of Equity. 


The next duty of an executor or administrator is of the le- 
the payment of the debts of the deceased which must ^ which 

1 . . 1 1 1 1 debt» are 

be done in the legal order. to be paid. 


First, the debts due to the crown by record or spe 
cialty. 

Secondly, those arising upon certain statutes. 
Thirdly, debts of record in general. 

Fourthly, debts due by specialty in general. 
Fifthly, debts due by simple contract; 


And here it may be observed, that all obligations 
or specialties to the use of the king arc of the same 
nature as a statute staple but to be entitled to this 
paramount preference, the debts to the king must arise 
by record or specialty ; and therefore all debts to the 
king which are of no liigher degree than simple con¬ 
tracts, though they are to be preferred to debts by 
simple contract due to the subject, are nevertheless 
inferior in rank to debts of record or specialty due 
to the subject: thus fines and amerciaments arising 
to the king in courts baron, or courts not of record, 
or for copyhold estates, or forfeitures by outlawry or 
attainder before office found, are not entitled to the 
preference above stated to belong to the croivn. But 
if the king’s immediate debtor be outlawed, then 
whether such debt becomes a debt of record by the 
outlawry or not, will depend upon the fact whether it 
be on mesne process, or after judgment. In the 
former case it is not, in the latter it is, a debt of re¬ 
cord 


* Dalt. Sheriff. 55.123. 
TOL. If. 


H 


' 11 Vin. Abr. 291. 
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And if a debt by specialty be assigned to the king, 
bis prerogative docs not attach upon it so as to entitle 
it to payment by tlic executor before bond or judg¬ 
ment creditors ^ It is said also that rents due to the 
crown have only the rank of simple contract debts ^ 
The forfeitures on some particular statutes come 
next to the debts to the crown by record; as the 
forfeiture for not burying in woollen by 30 Car. 2. 
c. 3. money due from the overseers of the poor by 
1? Geo. 2. c. 38. s. 3. and to the post-office for letters 
by 9 Ann. c. 10. s. 30. 

Next to the king’s debts of record, wdth the excep¬ 
tions above mentioned, debts due upon judgments 
(that is, upon judgments against the testator,—not 
the executor,) in all courts of record, or decrees in 
Equity'', arc to be paid, whether such judgments be 
voluntary or in invilinn. Nor is there any distinction 
between judgments actually entered up against the 
testator, and those which are entered up after his 
death, but which relate to a verdict obtained in his life¬ 
time, and arc therefore to be regarded as if given in his 
lifc-tirne, under the slat. 17 Car. 2. c. 8., or those, 
which, being signed at any time during the term or 
the vacation immediately subsequent, relate back to 
the first day of the term by the common law, although 
the defendant died before the signing*. It seems, 
however, that a final judgment entered up against 
the testator after his death, grounded upon an in¬ 
terlocutory judgment obtained against him in his 
lifetime pursuant to the stat. 8. c. 9. Wm. 3. c. 11. 
being to be entered against the representative and 

Ml Vin. Abr. 301. 

" 2 Fonbl. 412. u. (s) 


* 3 Bac. Abr. 80. 

; 6 T. Rep. 368. 7 T. R. 20. 
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not the intestate himself, cannot be pleaded by an ad- 
ministrator to an action brought against him on a 
bond* ** '. Priority of judgments does not depend 
either upon the dignity of the court (provided it 
is a court of record,) or upon the original cause of 
action. It is of the same strength whether the debt 
was by simple contract or by specialty *. 

Between judgments, priority of time is immaterial 
-—the executor may satisfy which he pleases, unless 
a preference has been gained by a scire facias sued 
out upon the judgment. But if two judgment cre¬ 
ditors take out, each of them, a scire facias, the exe¬ 
cutor may give a preference to that upon whicli the 
scire facias was last sued out, by confessing' ilie ac¬ 
tion “. A judgment in a foreign country has the rank 
only of a simple contract debt", and so it is with re¬ 
spect to a judgment not doc(iuetted according to the 
slat. 4 and 3 W. & M. c. 10". In such a case the 
docquelting is the only notice that the executor need 
attend to; but as the statute does not extend to 
judgments in inferior courts of record, the executor 
must take notice of them at his own peril There 
must be actual or implied notice of a decree to make 
an executor liable for not giving it its preference, 
and the only implied notice has been held to be the 
pendency of the suit’. But the executor must have 
his protection and indemnity for such payments un¬ 
der decrees against suits by the other creditors, by 


* Com. Dig. Pleader, 3 D. 9. 'll Vin. Abr. 299. 

**11 Vin. Abr. 299. “11 Vin. Abr. 291. Doug. I. 

* 3 Bl. Com. 397. 6 T. Rep. 384. 1 Bos. and Pul. 307. 

* 3 P. Wms. 117. 

* 2 P. Wms. 432. 3 Fonbl. 156. not. (n.) 

h2 . 
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application to equity for an injunction'. Debts due 
upon recognizances, such as are usually entered into 
before a court of record, or magistrate duly autho¬ 
rised, to appear at the assizes, to keep the peace, to 
pay debts, &c. statutes merchant, statutes staple, and 
recognizances in the nature of statute staple (which 
last description of securities arc now' but little used) 
come next, and the date of them is immaterial, with 
respect to the payment. 

Debts by specialty arc next in rank to debts of 
record, as for rent, (whether such rent be reserved 
by lease in writing or by parol*,) or on bonds, 
covenants, and other sealed instruments, and these 
debts arc all, inter se, of equal dignity. The pro¬ 
fits of the land leased are, in all cases, to be ap¬ 
plied by the executor to the payment of the rent; 
and if they arc insufficient to answer such rent, the 
residue is payable out of the general assets, as other 
debts by specialty. A bond, even before it is due. 
ranks before a simple contract debt, and the cxecutoi 
may plead the existence of such a bond, in defence 
to an action by a simple contract creditor*. Hut the 
executor ought not to pay the money upon a bond 
not yel due in preference to a bond-debt already due : 
and the liability upon a contingent security, before 
the contingency happens, shall not be admitted to 
delay the payment of a simple contract creditor" 
Where the contingency has taken place, it is as if 
there had been no contingency at all * 

Simple contract debts are to be preferred to bonds 

' 3 P. Wms. 401. not. (F.) 

* 3 Bac. Abr. 82. 96. 

U Yin. Abr. 105. 


' 3 Bac. Abr. 81. 
‘ 5 T. Hep. 307. 
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merely voluntary ; but such bonds are, nevertheless, 
to be satisfied before legacies^. 

The next order of debts are those arising upon 
simple contract; but it seems, that among debts of 
this description^ the claims of the King are to be first 
satisfied*; and, with that exception, the executor 
may prefer whom he pleases in the order of payment, 
among the creditors of this class, except that it has 
been said that ihtf wages of servants arc entitled to a 
preference. If an action be actually brought against 
an executor for a debt of the testator, a right is 
gained to the payment of that debt in preference to 
the other debts of the same degree (1). But if ano¬ 
ther creditor of the same class afterwards brings his 
action, and first recovers judgment, he must first be 
satisfied; and the executor may accelerate such right 
by confessing Judgment to the action latest brought*. 
Such confessed judgment, though entered after an 
interlocutory judgment obtained at the suit of ano¬ 
ther, shall stand before it in the order of pay¬ 
ment**. But it has been very recently decided that 
the conirivance of an executor to extend this prefer- 

^ Ca. terap. Talb. 156. * 

* 3 Bac. Abr. 80. in nol. 

■ 11 Vin. Abr. 296. 1 P. Wms. 295. ” 2 Atk. 3S6. 


(1) It is truf, that where an action is brought by a creditor of 
the testator against his executor, he is restrained from paying any 
other creditor in equal degree; yet any of the creditors may file a 
bill in a court of equity against the executor for an account, in 
which case all the creditors may, as it seems, be comprllcd to take 
an equal distribution of the assets. '' 
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ence by confessing a judfjment to one creditor as a 
trustee for many others^ cannot be supported*. This 
power of preferring one creditor to another in equal 
degree, may, under particular circumstances, be 
exercised in furtherance of justice ; but the general 
duty of an executor is, certainly, to make an equal 
distribution among creditors in equal degree. No¬ 
tice of a specialty debt obliges the executor to the 
payment thereof, before any debt of inferior degree ; 
nor is it material in what manner such notice comes 
to him. Lis pendens is always notice; and of debts 
of lecord an executor is bound to take cognizance, 
provided they are doequetted, where the statute re¬ 
quires it 

Without actual notice, or what the law considers 
as notice, the executor is justified in paying an in¬ 
ferior debt, although a superior debt should thereby 
go unsatisfied. But this should not be done with 
such precipitance as not to leave time to specialty 
creditors to give notice of their debts; as unreason¬ 
able haste would be evidence of fraud. And it is 
to be observed that an executor acts illegally in con¬ 
fessing judgment to an action for an inferior debt, 
after notice of the existence of one of a higher 
description 

An executor may retain out of the assets in his 
bands, the amount of a debt of his own, in prefer¬ 
ence to all the debts of other persons standing in 
equal degree; but he has no such advantage against 
those whose debts are above his own in degree. If 

• 1 M. and S. 395. ' 1 T. R. 690. 

3 
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the same person is executor of both the obligor and 
obligee, or executor of the one and administrator of 
the other, he may retain, as the rc])resentative of the 
debtor, the amount of the debt owing to liim, as re¬ 
presentative of the creditor®. And this right of 
retention devolves to the executor of an executor^ 
A special executor or administrator, whose authority 
is limited as to time, or extends over only a part of 
the assets, possesses the same privilege pro tanto ; 
and though an executor de son tort has no such right, 
yet if administration be granted to a ereditor, and 
afterwards repealed at the suit of the next of kin, 
such creditor may, nevertheless, retain against the 
rightful administrator^. And if a creditor, being 
appointed executor with others, refuse to administer, 
he may sue tlie other executors for the debt \ If a 
surety in a bond be made the executor of his princi¬ 
pal, and after his death is compelled to pay the bond 
debt, this docs not give him a right to retain on the 
footing of a bond creditor on his testator^s estate; 
but it has been said that it authorises him to retain in 
quality of a simple contract creditor*. But in all 
these cases it is to be remembered that an executor 
shall not be allowed to retain his own debt, to the 
prejudice of his co-executor in equal degree, but the 
assets shall go in discharge of both their debts in tlie 
same proportion 

• 11 Vin, Abr. 261. ^ 11 Vin. Abr. 263, 

• 11 Viii. Abr. 265. ^11 Vin. Abr. 262. 

' Toll. Ex. 2d. Edit. 298. 'll Vin. Abr. 72. 
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Section VIII. 


Of the Duty of Executors as to the payment of 

Legacies. * 

THE principal doctrines and decisions concerning 
legacies in general, are treated of in the former 


* The great legacy act is the 3Gth Geo. 3. c. 52. which imposes 
the followiitg duties upon legacies, and bequests of personal pro> 
perty, i. e. upon all legacies of 20/. and upwards, and upon all resi¬ 
duary bequests and shares of residues in case of intestacy, of 100/> 
and upwards. 

Brother or sister, or their descendants, 2 per cent. 

Uncle or aunt, &c. ... 3 per cent. 

Great uncle, or great aunt, &c. - 4 per cent. 

Other persons, - - . - 6 per cent. 

This act directs that the duties shall be managed by the Com- 
missloners of Stamps.—The stamp act of the 44th of Goo. 3. c. 08. 
enacts that all former duties, under the care of the Commissioners 
of Stamps, shall cease, and in their stead imposes the following 
duties upon legacies and bequests out of the personal estate, of 
20/. or more; and upon all residues and shares of residues of 100/. 
and upwards, i. c. 

Brother or sister, &c. 10 per cent. 

Uncle or aunt, dec. - 4 0 

Great uncle or aunt, &c. 5 0 

All other persons, - 8 0 

By this act, the duties, &c. given by other acts are to cease, 
but no other parts of such acts are repealed, so that the new duties 
imposed by it are to be collected and managed in the same man¬ 
ner as the old duties. 'J'he nexo legacy stamps hereby imposed arc, 
therefore, to be collected, managed and computed, by the Commis- 
aioners of Stamps, according to the direction of the 36th Geo. 3. 

By the 45th Geo. 3. c. 28. a duty is imposed on legacies to child¬ 
ren, &c. of 1 per cent, and a new duty of 10 per cent, in lega. 
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volume. This section will therefore be confined to 
the mere duty and office of the executor concerning' 
them. 

To the duty of the executor, every other claim 
.under the will, as to the personal property of the tes- 


c!cs to strangers, &c. instead of the duty of 8 per cent, by the 
44lh Geo. 3. 

The duties imposed by tliis act, and by those of the 44th of Geo. 
3. are likewise extended to bequests of monies aiising from, or 
charged upon real estates, &c. 

The 48th Geo. 3. c. 119. repeals the duties granted by the 41th 
and 45th (4eo. 3. but with respect to legacies and residues, 
imposes the same again as they stood after tlie 45th Geo. 3. with 
very little variation. 

The legacy duties, as they now stand, by the48thGco. 3. c. 149 
are as follows :— 

For children and their de«cendants, - - X’l 0 per cent 

IJrotlier or sister, and their descendants, - 2 10 

Uncle, or aunt, and their descendants, - - 4 0 

Great uncle or great aunt, and their descendants, 5 0 

All other persons, - - - - - 10 0 

These duties are imposed upon all legacies of 20/. and upwards, 
either out of the personal or moveable estate, or out of or charged 
upon the real or heritable estate, or out of any monies to arise by 
sale, mortgage, or other disposition of tlie real estate, or any part 
thereof. Also for the clear residue (when devolving to one per¬ 
son) and for every share of the clear residue, (wlien devolving to 
two or more) whether aiising from a tcstamcntaiy disposition, or 
from a partial or total intestacy, where such residue shall he of the 
value of 20/. and ui)ward3. Atul also for the clear reshlue (when 
given to one) and for every share of it, (when given to two) of 
the monies to arise from the sale, mortgage, or other disposition 
of the real estate, when of the value of 20/. and upwards. 

And all gifts of annuities, or by way of annuity, or of anv 
other partial benefit or interest out of any such estate or effects as 
aforesaid, are to be deemed legacies within the intent and meaning 
of the schedule. 
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tator, is subordinate. It is bis duty to see that the 
fund is first applied to the satisfaction of the credi¬ 
tors. No legacy, therefore, takes eflcct in the lega¬ 
tee, until executed by the assent of the executor; 
but the assent of one of several executors is suffi¬ 
cient *. The personal property devolves first upon 
him to fulfil his primary duty of paying the debts of 
his testator. And if, notwithstanding a deficiency of 
assets, he pays legacies, he makes himself responsi- 


“ Com. Dig. Admon. (c. 8.) 


Out of this art, however, are excepted all legacies, residues, and 
shares of residues of any such estate or effects as aforoiiaid, given 
or devolving to or for the benefit of the husband or wife of (he 
deceased, or to or for the benefit of the Royal Family. 

And all legacies exempted from duty by an act of the Sfith Geo. 
3. c. 73. for exempting certain specific legacies given to bodies cor¬ 
porate or other public bodies, from payment of duty. 

By the 3d section of this act, the new duties are to be under the 
management of the Commissioners of Stamps, &c. and they are 
empowered to employ such officers or persons under them, and to 
do all such other acts and things as shall be thought necessary for 
carrying the act into execution, in as full and ample a iTiaiiner, as 
they or any former commissioners are or have been authorised to 
do, for the raising or collecting of any former stamp duties, or 
for putting into execution any act or acts of parliament relating 
thereto. 

By sect. 8. the powers and provisions of former acts are to be 
put into execution W’ith regard to duties under this act. 

Cases of all persons dying, after the 51h April, 1805, where the 
legacies, &c. are paid after the 10th Oct. 1808, arc included in 
this act. 

A principal difference between this and former acts, with regard 
to the legacy duty is, that the duty imposed upon bequests of tlie 
residue, &c. is extended to all cases where the amount is 20/. and 
upward'^. Whereas, in former statutes, the duty upon residuary 
bequests was only imposed where they amounted to 100/. and 
upwards. 
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ble to the extent of the legacies so paid to the cre¬ 
ditors. 

This assent of the executor is equally necessary, Difference 
whether the legacy be general or specific. And if the Jatc,.? uf 
legatee, in either case, takes the thing bequeathed, fuicaSiesof 
without such assent, he is liable thereby to an action 
of trespass by the executor. Even if the chattel be 
in the hands of the legatee at the time of the testti- 
tor’s death, he cannot retain it against the demand 
of the executor. If such legacy is payable out of the 
general funds of the testator, the law will not raise 
an Implied promise on proof of an acknowledgment 
of assets, so as to enable the legatee to bring’ an 
action at law, tlie reasons of which rule are well ex¬ 
pounded in Oeeks v. Strutt’*. But in the case of the 
bequest of a specific thing, the assent passes the legal 
title under the will'. The rule is the same, whether 
the subject of the bequest be a personal or real chat¬ 
tel. And the assent of the executor vests the term, 
or other specific thing bequeathed, in the legatee, 
from the death of the testator, by relation*'. 

As this interest is vested in the executor for the 
sake only of other persons, it is compatible with an 
interest vested in the legatee, which, if he die before 
the executor’s assent, passes to his personal repre^ 
sentatives. 

* 5 T. R. 690. 

* Doo d. Lord Saye and Sole r. Guy, 3 East. 120. and see Pa¬ 
ramour V. Yardloy, Plowd. 539. 

* Saunders’s Case, 5 Rep. 12. b. Chamberlain v. Chamberlain, 

1 Chan. Ca. 256. Bastard v* Stukeley, 2 Lev* 209. Barton’a 
Case, 2 Freem. 289. 
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Even the release of a debt by the will of a creditor, 
and which operates by exting-uishment rather than 
by donation, is so far in the nature rf a legacy, that 
to be complete and eflectual, it ought to have the 
executor’s assent *. But in all cases, and in the last 
more especially, a slight expression, or demonstration 
of assent, is sufficient. 

The assent of an executor may be inferred from 
his acts, and such constructive assent will be as avail¬ 
able as an assent positively and expressly given. 
Any recognition of the property, or right of the le¬ 
gatee, amounts to an assent;—as if the executor, in 
any manner, dcahs with the legacy as the owner ^ 
If a term of years be devised to one for life, remain¬ 
der to another, the assent of the executor to the first 
devise, operates as an assent in favour of the re¬ 
mainder man and an assent to the remainder is an 
assent to the preceding estate; for, in legal consider¬ 
ation, they make together but one estate**. Nor can 
the executor give such assent, upon terms which 
subject it to be Millidrawn upon any subsequent 
evenl ; but he may impose a condition, precedent to 
the payment of the legacy, thougii lie cannot encum¬ 
ber it with future stipulations: and whenever tho 
assent is given, it must relate to the testator’s death, 
and perfect the title of the legatee, ah initio. An 
assent to a devise for a lease for years, is also to be 
considered as an assent to all conditional springing 
or contingent interests, coupled with it by the devise*. 


• 2 P. Wms. 332. ' 4 Bac. Abr. 445. 2 Vent. 358. 

' 1 Roll. Abr. 620. Plow. 545. n. 

* (-om. Dig. Adm. (c. 6.) ' 1 Roll. Abr. 620. 
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I 

ThuSj an assent to the devise of a term in land^ is 
an assent to rent or common, devised out of it^. 

Though it is said that if a man have a lease for years, 
and devise out of it a rent or common to A., and 
devise the lease itself to B., and die, and his exe¬ 
cutors pay the rent, or assent that A., the devisee of 
the common, shall put in his cattle and use the com¬ 
mon, this is no assent that B. shall have the term, for 
they are distinct things 

An assent by one named executor in a will is of no 
avail, unless he has attained the age of twenty-one 
years “; but, as we have seen, he may consent, be¬ 
fore taking out probate. 

If a power is given to an executor to divide mo¬ 
ney among children at his discretion, his disposition 
must not be unreasonable, and where a grossly un¬ 
equal distribution, under such circumstances, has 
been made, ecpiity has set it aside, and decreed an 
equal distribution". An equal distribution may not, 
in some cases, be a reasonable distribution, and in 
one case the court decreed a double amount to one 
who stood in greater need of it than the other objects 
of the distributive bequest*. In the exercise of such 
discretionary authority the executor may vary the 
amount among the objects, but not in an illusory, oi 
plainly inequitable manner^. 

An assent to a void legacy must necessarily be itself of thi-.. 

r'CUli.l 

« 1 Roll. Abr. 620. ‘ Plo^v. 521. 

“ Slat. 38 Geo. 3. c. 87. 

“ 4 Bac. Abr. 340. 2 Vez. 640. ' 2 Vern. 421 

' 5 Ve*. Juur. 149 7 id. 124. 9 id. 382. 
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execution void. Upon the same principles as an attornment to a 

uf SI It^acy 

to iiimseif. void grant is without cflcct in the law’. Where an 
executor is also a legatee his assent is necessary to 
vest the legacy in him in the capacity of legatee ; and 
until he is acquainted with the competency of the as¬ 
sets lie cannot claim it as such. If he enters or takes 
possession generally, without claim or demonstration 
of his election, it is said he shall have it as executor, 
and not as legatee'; and it follows upon principle, 
that an executor’s execution of a legacy to liimself, 
must operate as a confirmation of an ulterior interest 
in another person in the same thing'. His consent 
to his own legacy may, like his assent to the legacy 
given to another, be express or implied. Ilis acting 
upon it in any manner as a legacy, and still more his 
declaration that he takes it as such, constitutes an as¬ 
sent effectual to render him a legatee*. And if a le¬ 
gacy is given to a man for his trouble in the execu¬ 
tion of his office, he must either act in it, or shew his 
intention so to do, in order to become intilled to it'. 
And lastly, in the case of a devise to several execu¬ 
tors, one of them may assent for his own part *. 


OftiiPtimc ^0 the proper discharge of this branch of an ex- 
oi vesting. duty, a knowledge of the rules and circum¬ 

stances vvhicli have decided the important question 
when legacies and legalory portions are to be con¬ 
sidered as vesting, and when and from what time in¬ 
terest is to be paid upon them, is very material. I 


’ Vin. Ab. tit. Devise, E. a. 2 pi. 2. 

Dy. 277. iRol. Ab. Gl. 10 Rep. 47. b. 

’ Paramour r. Yardley, Plow. 541. 

‘ I Lev. 25. 1 Rol. Ab. GID. 920. Plow. 539. Dy. 277. 
’ 4 Vcz. Jan. 212. * 1 Roll. Abr. 618. 
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shall endeavour to state the effect of these deter¬ 
minations in the clearest manner^ consistent with a 
'convenient brevity. 

It can scarcely be necessary to observe, that the 
year g;iveii to the executors for collecting the assets, 
docs not prevent the vesting; and that consequently 
tlie money must be paid to the representative of the 
legatee, dying before the end of the year*. Whenever 
a legacy is given, and the gift and time of payment 
are both future, as, if I give to A. B. a legacy of — I- 
at and when he comes of age, there the time is annex¬ 
ed to the gift and substance of the thing, and if the 
legatee die before he comes of age, the legacy lapses ^ 

A direction to pay interest upon legatory portions, 
where they are charged upon personalty, is always 
evidence of the vesting, for so it is always held in the 
Civil and Ecclesiastical Courts, from which the rules 
respecting legacies and legatory portions are drawn. 

But it is otherwise where the portion is provided by 
deed *. With respect to all interests arising out of 
land, the general rule is, without regard to the ques¬ 
tion, whether the land be the primary, or only the se¬ 
condary and auxiliary fund—or whether the charge be 
made by deed or will—or whether it be a portion, or 
a general legacy—or for a child or a stranger—or 
with or without interest—that charges upon land 
payable at a future day, shall not be raised where the 

* 10 Vez. Jun. IM. 

' 1 Eq. C. Abr. 295. 1 Vez. 48. 3 Atk, 101. 645. 1 Burr. 

227. 3 Vez. Jun. 135. Salisbury v. Read^ 12 Vez. Juu. 75. 

Ilixon B. Oliver, 13 Vez. Jun. 108. 

■ Lord Teynhain v. Webb, 2 Vez. 207, Herbert ». Parsons, id. 

263. 
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party dies before the day of payment. This is the 
general rule, but there are many exceptions; as 
where the time of payment is postponed from the cir¬ 
cumstances not of the person but of the fund : thus 
where a legacy is charged on land^ to be paid after 
the deatli of the testator’s wife, there if the legatee 
die after tlie death of the testator, and before the 
deatli of the wife, the legacy goes to the representa¬ 
tives of tlie legatee *. But wherever a legacy charged 
on real property is given expressly with a view to the 
wants and occasions of the legatee at a particular 
time, as at or marriage, if the legatee die before 
the time at ivhich, according to the intention of the 
testator, the leg'acy would be w^anlcd, it sinks into the 
land. And where Ihe fund is mixed, the vesting 
may depend upon the ({iiestion w iiether it w'as neces¬ 
sary to resort to the personal estate 

Mr. Cox observes, in his note to the cases of the 
Duke of Chandos v. Talbot, that where portions have 
been given out of land, and no time of payment is 
expressed, the determinations are difficult to be re¬ 
conciled; some considering them as presently vested, 
and others that they do not vest, if the legatees die 
before they want them. But perhaps the cases may 
be reconciled by adverting to this distinction, viz. that 
Avhere no time is given, and interest is made pt^iyable, 
they vest immediately; and that where no time is 
expressed, and interest not given, they do not vest 
before 21, or marriage ^ If the sum itself which is 

“ Tnustal v. Brackon, 1 Bro. C. R. 124. nole ; and Ambl. 167. 

’’ 1 Vcz. Juii. 48. Soc the note to the case of the Duke of 
Chandos v. Talbot, 2 P. Wtps. 612. 

• 2 Etl. C. Abr. 213. Ch. Ca. 131. Prcc, in Ch. 318. .3 Atk. 
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to l)c paid at a future time is uncertain, it cannot vest 
in the interim ^ ; and wherever payment is postponed 
till 21, though it may vest for some of the above- 
mentioned reasons, yet the representative cannot 
claim it, until the party, had he lived, would have 
been 21 *. 

A legacy given at a particular age may vest 
immediately on the death of testator, by force of the 
accompanying words, as where a trustee is appointed 
for the legatee during his minority ^ But mere di¬ 
rections for maintenance do not, as it seems, avail to 
this purpose*. 

To prevent a lapse of a legacy, a will should be Of iap»e. 
specially penned''. Thus, where testatrix forgave a 
debt, and desired her executors to deliver up the bond to 
the debtor, it was held that it did not lapse by his death 
before testatrix '. And if a testator expressly directs 
that his legacies shall not lapse by the deaths of the 
legatees in his life-time, and then gives a leg’acy to B. 
his executors, and administrators, the legacy w'ill not 
lapse though B. die in testator’s life**. Where a 
legacy is given in consideration of paying an annuity, 
and the legatee dies in the testator’s life-time, the an¬ 
nuity shall be a charge on the residuum, though the 
legacy lapsed'. 

" Maddison c. Andrew, 1 Vez. 57. 

•2Vern. 199. 2 Vent. ,142. 

‘6 Vez. Jun. 239. 7 Vez. Jun. 421. 

' 2 Vez. 207, 262. 1 Burr. 227. 2 P. Wms. 612. note 1. 

‘ 3 Atk. 572, 582. ‘ 1 Vez. 219. 1 P. Wms. 83. 

‘ 3 Atk. 572. 3 Bro. C. C. 224. 

‘ Oke V. Heath, 1 Vez. 141. 


VOV II. 


I 
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Of abate. 
meuU 


Where there is not enough to pay both the debts 
and legacies, the legacies must be reduced propor- 
tionably. In case of a dchciency, charity legacies 
must abate in proportion, and so must legacies 
given to executors for their trouble. Small gifts, 
indeed, to the poor of a parish have been considered 
as doles, and part of the funeral, and tlierefore ex¬ 
empt from this liability : but legacies to servants a- 
batc. Specific legacies do not abate with the pecu¬ 
niary legacies, but if the debts require more than the 
sacrifice of the pecuniary legacies, they abate inter sc. 
If one makes a will, and then a codicil, and gives le¬ 
gacies by both, on a deficiency they shall all come in¬ 
to average ; but if one gives legacies, and apprehend¬ 
ing there will be a surplus, gives further legacies out 
of the surplus, by his will or codicil, the legacies first 
given shall have the preference"'. 


If a legacy be made payable on a certain day, and 
nothing is expressed about interest, it is a general 
rule that the interest shall connuence only from the 
time it is payable, thougli the legacy may vest from 
tile death of the testator, so as to be transmissible to 
the legatee’s representatives, in case he dies before it 
is payable". If the legatee die before the time of 
payment, as if it be made ])ayable to the legatee at 
twenty-one, and he die before twenty-one, his repre¬ 
sentative must wait till he would have attained twen¬ 
ty-one if he had lived, unless-it were directed by the 
will to be paid with interest". AVherc no time is 
appointed for the payment of a legacy, it is not ne¬ 
cessarily payable till the expiration of a year after 
the testator’s death, that being the time allowed the 

" Attornpy General r. Robins, 2P. Wins. 23. 

" 2 P. Wms. 481. notes. 3 Ve*. Jun. 10. 4 Vez, Juu. I. 

* 4 Vez. Jun. 345. 
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executor for getting in the effects; and therefore, in 
such a case, interest does not begin to be payable till 
the year is expired**. The old doctrine that the 
payment of interest should depend upon the funds' 
being productive or barren, is exploded; and now, 
although the testator’s property consists of stock 
producing a certain and regular interest, yet if the 
will is silent about interest, none will arise upon a 
legacy given by him, till the end of the year after 
his death 

This general rule of giving interest to the legatee, 
from the expiration of the year, is not to be extended 
or contracted upon slight inferences of intention; 
nor will it yield to the impossibility of getting in 
the personal estate, so as to pay the legacy within the 
year allowed for that purpose. And even though the 
legacy is to come out of a part of the testator’s estate, 
which cannot be recovered for a long time after the 
year, and the testator directs the legacy to be paid, 
when the money, which is to constitute it, can be re¬ 
covered ; still the payment of interest, if practicable, 
or at least the computation of it, will commence from 
the end of the year after the testator’s decease. The 
judgment of Sir W. Grant in the case of Wood v. 
Penoyre', exhibits the law on this subject with so 
much clearness, that the reader will not be sorry to 
find it stated in this place. 

Thomas Tolson by his will, dated the 9th of May, 

1788, after payment of his debts, gave to the defend¬ 
ants Penoyre and Rood the sum of 6000/. secured to 
him with interest at 5/. per cent upon a mortgage of 

' 2 P. Wms. 26, 27. ' 7 Vez. Juii. 97. 

13 Vez. Jun. 325. 

i2 
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the estate of Sir Lucius O’Brien, in the county of 
Clare in Ireland, and all his legal and equitable inter¬ 
est in the said mortgage ; upon trust to carry on the 
suits depending in Ireland for recovering the said 
money, in case it should not have been paid in the 
testator’s life; and to pay and apply the said money, 
when reeovered, in the manner hereinafter mentioned. 
The testator afterwards gave the following, among 
several other leg*acies: 

" Also, I give to my said trustees the sum of 2500/. 
to be paid within si.v months next after my decease; 
and also the further suni of 2500/. to be paid out of 
the money due on tlic Irish mortgage when the 
same shall be recovered;” upon trust to place out 
the said two sums upon government or other good 
securities, and pay the interest or dividends to the 
testator’s niece Elizabeth Holland for life, for her se¬ 
parate use ; and after her decease to divide the trust- 
money among her younger children equally. 

'' Also, I give and bequeath the several legacies to 
the several persons hereinafter-mentioned, (that is 
to say,) to my niece Elizabeth Wood, the sum of 
100/. and to each of her four children 100/. to be 
paid as soon as may be after my decease; and also 
to each of her said children the further sum of 900/. 
to be paid out of the money due on the Irish niort- 
gage when the same shall be recovered.” 

A great number of legacies followed; and then this 
clause; " and I direct that the legacies hereinbefore 
given to my servants, and all other legacies not cx- 
ceeding 100/. each shall be paid immediately after 
" my decease, and the other legacies, with those given 
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to charitable uses, within six months next after my 
decease.*' 

The Master of the Rolls. 

My first impression upon this case certainly was, 
that the words " where the same shall be recovered/* 
had the effect of postponing the time of payment, 
and consequently the right to interest, until the mort¬ 
gage debt, out of which the legatees were payable, 
should have been actually received and got in. But 
upon farther consideration of the cases, applicable to 
this subject, I am satisfied, these words mean, and 
therefore ought to receive, a different construction. 

Wherever legacies arc given out of personal estate, 
consisting of outstanding securities, those legacies can¬ 
not be actually paid, until the money due upon such 
securities is actually got in: but by a rule that has 
been adopted for the sake of general convenience, 
this court holds the personal estate to be reduced into 
possession within a year after the death of the testa¬ 
tor. Upon that ground interest is payable upon 
legacies from that time, unless some other period 
is fixed by tlie will. Payment may in many in¬ 
stances be actually imprficticable within, that time: 
yet in legal contemplation the right to payment ex¬ 
ists, and carries with it the right to interest until ac¬ 
tual payment. In the cases of Entwistle v. Mark- 
land, and Sitwell r. Bernard", it was determined that 
the reference by the testator to the time, at wliich his 
personal estate should be got in. does not, without the 
most plain and distinct indication of his intention, af* 
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* 6 Ycz. Jun. 520. and notes to the case. 
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feet the legal presumption, that the personal estate 
may be got in within a year from the testator’s tlcath. 
In both those cases all that the plaintiff was entitled 
to, according to the strict letter of the will, Avas to 
have an estate for life in such lands as should he pur¬ 
chased Avith the produce of the personal estate, when 
it should be received and got in. It was admitted on 
all sides in both those cases, that there were large 
portions of the personal estate, that could not hy any 
diligence of the executors have been possibly reduced 
into possession Avithin a year from the death of the 
testator; and yet it Avas held, that the whole for the 
purpose of the question then before the court was to 
be considered as having been reduced into possession 
at the end of the year from the testator’s death ; so as 
to entitle the tenant for life to interest upon the whole 
fund ; as if it had been actually realized, and actually 
capable of being laid out in land. 

These cases .shcAv, that the actual delay of payment 
is not nccessaiy, in order to found the claim of in¬ 
terest. If the executors in either of those cases had 
been called upon by the tenant for life to purchase an 
estate, in order tluit he might enter into the enjoy¬ 
ment and the receipt of the rents and profits, they 
would have had just the same ansAver to giAC, Avhich 
the executors and trustees in this case say they would 
have given, if they had been called upon to pay, be¬ 
fore the money due upon the mortgage Avas received: 
for they Avould have said in those cases respectively, 
it AA'as impossible for them to purchase land; for they 
could not with due diligence have got in the personal 
estate, with Avhicli that land Avas to be purchased. So, 
the executors in this case say, the legatees could not 
have had their legacies, if a bill had been filed ; as 

3 
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the mortgag’e out of which they were payable, was 
not received. But it was lield that the possibility of 
purchasing, in fact, does not determine the question, 
whether, according to the legal presumption the pur¬ 
chase might not have been made. So the possibility 
in this case does not determine, whether by legal pre¬ 
sumption the mortgage might not have been called in 
within a year. I cannot, without rejecting the autho¬ 
rity of those cases, hold, that the mortgage, though not 
actually capable of being called in, is not to be con¬ 
sidered as having been got in within the year. Con¬ 
structive receipt is held equivalent to actual receipt 
for the purchase of the right to interest. There is no 
doubt a testator may exclude the rule of the court, by 
plainly indicating an intention inconsistent with it; 
and in (jaskell v. Harmanand Elwin v. Elwin “, it 
did seem to me, that the anxiously marked intention 
would have been completely disappointed, if in one 
i)f those cases 1 had taken the personal estate to have 
been received or ascertained; or, in the other, if I had 
held the real estate to have been sold, at any other 
period, than that at which those events respectively 
took place in fact. But in Entwistle v. Markland, and 
Sitwell V. Bernard, the court seems to have decided, 
that such words as when received,” “^when gotin,” 
” when recovered,” “ when laid out,” do not so clearly 
mark the intention as to preclude the application of 
the legal presumption; and I have found a case in 
Ambler, which, though it is not fully stated there, yet 
by the register’s book establishes the same principle. 
That case is Hambling v. Lyster *. From the regis¬ 
ter’s book I find that the executors in their answer 

• 6 Vez. 159. 11 Vez, 489. • 8 Vez. 547. 

*■ Amb. 401. 
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stated^ that they had laid a case before Mr. Wilbra- 
ham upon two questions: 1st, whether the receipt of 
the money, due upon the mortgage, by the testatop^ 
himself, was an ademption of the legacies given out of 
it: 2dly, supposing those legacies not adeemed, whe¬ 
ther the legatees had a lien upon the new securities 
in which the money received upon the mortgage had 
been laid out. Mr. Wilbraham’s opinion was, that 
there was no ademption ; but likewise, tliat the lega¬ 
tees had no right to follow the money laid out in the 
new securities. That was a material point; as it ap¬ 
peared, the estate was not sufficient for all the lega¬ 
cies. One question therefore was, whether those le¬ 
gatees were to abate with the general legatees, or 
were to be paid by preference out of the securities, 
upon w hich the money, that had been received by the 
testator, had been laid out. The Master of the Rolls 
agreed with Mr. Wilbraham upon the first point: 
but differed from him upon the second; for the de¬ 
cree says, that so much of the money, so compounded 
for, and received and placed out again by the testa¬ 
tor, is still to be considered as a fund for the satisfac¬ 
tion of the plaintiff’s legacies; and as the money, due 
upon two bonds specified, was the readiest for the 
plaintiff’s satisfaction, that money w'as directed to be 
called in forthwith, and payment was decreed with 
interest from the end of one year after the testator's 
death, and costs were given out of the money so re¬ 
ceived ; and, if the said money should not be got in, 
or should not be sufficient for the plaintiff’s satisfac¬ 
tion, liberty was given to apply. 

In consequence of Mr. Wilbraham's opinion, an 
apportionment had been made of the whole estate ; 
and 321. had been apportioned to the plaintiff for his 
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legacy of 100^ He refused to accept that; and was 
held entitled to satisfaction out of the specific security. 

►Then, as the new securities were held to be substi¬ 
tuted for the former, it is clear, all the words of the 
will must have been as applicable to the one as to the 
other ; and the legatee could have no claim upon the 
one set of securities except in the same mode as he 
had a claim upon theother; that is,—to be paid out of 
the securities, when the money due upon them should 
be received, and the decree accordingly follows the 
words of the will “ when received.” But that did 
not prevent interest running from the deaths several 
years before it was received. 

So the opinion of the court is, that the words 
" when received” did not suspend or postpone the 
right to interest. 

Therefore, upon these authorities the legatees in 
this case arc entitled to interest at the rate of 4 per 
cent from the> death of the testator. 

Where the lesratee is the child of the testator, the in favonr 
. . . ol'acbild 

court will order interest to commence immediately, interest 

I. , , 1 . 11 1 • "*** 

although the legacy is payable at a luture day; since mence im- 
a parent is bound by tlie law of nature to provide a “*‘‘‘*‘***’^ 
present maintenance for his own chihP; and it seems 
it was Lord Alvanlcy’s opinion, w’hen Master of the 
Rolls, that illegitimate children were to be admitted to 
the same benefit*; though Lord Hardwicke held a^®'*s 

* • • .1 • • » rt 1 . ®****‘* with- 

contrary opinion, on the principle of law, which re- ill this pri" 
cognizes no relationship in such a child*. And Lord '^**^*^ 


' 3 Vcz. Jun. 13. 3 Atk. 60. J02. 
* 1 Vez. 310. 


• 3 Vc?. Jvi, 12. 
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Eldon seemed to think that tliere ought to be some¬ 
thing to shew that the testator means to put himself 
in loco parentis'*. Lord Alvanlcy was also of opinioi^ 
that a grandchild was to be comprised within the ex¬ 
ception out of the above-mentioned general rule, 
and w'as to be put upon the same footing with a child 
in this respect ®; and the court of chancery has in 
subsequent cases confirmed that opinion^. But this 

favour docs not extend to a nephew*. 

' / 

Where a legacy is left to an infant, payable at 31, 
and bequeathed over on his dying before that age, 
and his death happens before his arriving at tlial age, 
the accumulated interest shall go to the representa¬ 
tive of the deceased, and not <o the remainder man^ 
And where a father is living, and able to maintain his 
child, to whom a legacy is bequeathed, it has been 
held that the interest of the legacy shall not be ap¬ 
plied to his maintenance during his nonage.^; but 
where the father is incompetent to maintain his child, 
he shall be maintained out of the interest of his le- 
gacy, whether it be \ested or contingent, and although 
the legacy be bequeathed over on the infant's dying 
before 21 

When the occasion is very pressing, the court 
will sometimes break in upon the principal, but this 


* 0 Vez. Juii. Perry c. Whitehead, and sec 4 Vez. Jun. De Ma¬ 
lar V. Pybus. 

'3 Vez. Jun. 1*2. " h Vez. Jun. 104. 

' 6 Vez. Jun. 12. 

‘ 2 P. Wins. 421. note 1 . 1 Bio. C. II. 8;2. 335. 3 Atk. .09. 

* 3 Atk. 60, 399. 

* 3 Atk. 60. 2 P. Wms. 21., and see Cas. Temp. Lord Redes- 

dale, Ellis v. Ellis, and note, and see also 3 Vez. Jun. 16. as to 
the wife in such cases. 
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is seldom and cautiously done ‘; and it seems this 
can on no account be done, if the legacy be devised 
.over on the infant's dying before he comes of age 
whether legacies are charged on real or personal es- 
tatCj it is become the established practice of the court 
to allow only 4 per cent, where no interest is directed 
by the will *; although the fund may produce more 

If an annuity be given by a will without specifica¬ 
tion as to the times of payment^ it shall commence in 
computation from the testator’s death, and conse¬ 
quently the first payment shall be made at the expirar 
tion of the year after that event; but if a sum be 
directed to be placed out to produce an annuity, 
whether that is to be considered as a legacy payable 
at the end of the year, and to begin in computation 
only from that time, or as an annuity commencing 
from the testator's death, seems not to be fully settled”. 


An executor used often to be embarrassed how to where the 
dispose of a legacy be(|ueathed to a minor. lie runs an intaiit, 
a risk in paying it to the father, or any other reljition pd.ii. 
of the infant, without the sanction of a court of 
equity*. Rut by the act of 36 Ceo. 3. c. 52. s. 32. it 
is enacted, that where, by reason of tlie infancy of 
any legatee, tlie executor cannot pay the legacy, it 
shall be Lawful ftjr him to pay such legacy, after de¬ 
ducting the duty payable thereon, into the bank of 


' 4 Fiac. Abr. 433. 3 Bro. C. R. IT'S. 2 P. Win"'. 21. 1 Vern. 
'Ibb. 

‘ 4 Bac. Abr. 4 12. ' Si(wc41 t’. Bernaid, 6 Vfz. Juii. 620. 

" 4 Bac. AI)r. 410. 2 Bro. C. R. 47. 3 Bio. C R. 53. and see 
Sitwell V. Bernard, 6 Vez. Juii. 620. " 7 V z. Jim. 96. 

• 4 Bac. Abr. 429. 1 Eq. C. Abr. 300. 3 Bro. C. R. 96, 186. 
4 Burn. Eccl. C. 321. 
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England^ iivith the privity of the accountant-general 
of the court of chancery, to be placed to the account 
of the legatee, for payment of which the accountant- 
general shall give his certificate, on the production of 
the certificate of the commissioners of stamps that 
the duty thereon has been duly paid ; and such pay¬ 
ment into the bank shall be a sufficient discharge for 
such legacy ; and when paid it shall be laid out by the 
accountant-general in the purchase of 3 per cent, con¬ 
solidated annuities; which, with the dividends thereon, 
shall be transferred or paid to the person entitled 
thereto, or otherwise applied for his benefit, on ap¬ 
plication to the court of Clianccry by petition, or 
motion, in a summary way. But the executor is not 
bound to pay the legacy into the bank till the expira¬ 
tion of a year after the testator’s death. 


Sfxtion IX 


Of Distribution by an Administrator. 

AS far as regards the collection of the effects, and 
the payment of the debts, of the deceased, the office 
of the administrator corresponds with that of the exe¬ 
cutor. And if there be a will without the appoint¬ 
ment of an executor, then the administrator with the 
will annexed, of whom mention has before been made, 
is in the place of an executor, and has the same duty 
to perform in respect to the legatees. But for the 
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duties of an administrator, appointed by the ordinary, 
in respect to the surplus property of an intestate, 
after the funeral, and testamentary charges and debts 
arc discharged, we must look to the several positive 
provisions of the legislature, by which the distribu¬ 
tion thereof has been directed and regulated. 

The distribution, according to the statute, should 
be in the manner following : ** One third part to the 
wife of the intestate, and all the residue by ecpial por- ^on. 
tions among his children, and such persons as legally 
represent such children, in case any of them be then 
dead, other than such child or children (not being 
heir at law,^ as shall have any estate by the settlement 
of the intestate, or shall have been advanced by him 
in his life-time, by portion, equal to the share, which 
shall by such distribution be allotted to the other child¬ 
ren, to whom such distribution is to be made; and 
in case any child (other than the heir at law,) shall 
have any estate, by settlement from the intestate, o,r 
shall have been advanced by him in his life-time by 
portion, not equal to the share which will be due to 
the other children by the distribution; then so much 
of the surplusage shall be distributed to such child 
as shall have any land by settlement from the intes¬ 
tate, or was advanced in the life-time of the intestate, 
as shall make the estate to be equal, as near as can 
be estimated; but the heir at law, notwithstanding 
any land that he shall have by descent, or otherwise, 
from the intestate, is to have an equal part in the dis¬ 
tribution, with the rest of tlie children, without any 
consideration of the value of such land. But in case 
there shall be no children, nor any legal representa¬ 
tives of them, one moiety of the estate shall be allot¬ 
ted to the wife of the intestate, and the residua of 
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the same shall be distributed equally amon^ every of 
his next of kindred, wlio are in equal degree, and 
those who legally represent them. 

No representations shall be admitted among col¬ 
laterals, after brothers’ and sisters’ children: and if 
there be no wife, then all the estate shall be distri¬ 
buted equally among the children; and if no child, 
then among the next of kindred to the intestate, in 
equal degree, and their legal representatives,” Por 
the benclit of creditors, no such distribution of the 
goods of an intestate shall be made, till after tlic ex¬ 
piration of one year from his death. And every one. 
to whom any distribution and share shall be allotted, 
shall give bond, with sufficient sureties, in the spi¬ 
ritual court, that if any debt, truly owing by the in¬ 
testate, shall be afterwards sued for and recovered, or 
otherwise duly made to appear, that then, and in 
every such case he shall refund, and ])ay back to the 
administrator, his rateable part of that debt, and of 
the costs of suit, and charges of the administrator, 
by reason of such debt, out of the part and share so 
allotted to him, thereby to enable the administrator to 
pay and satisfy the debt, so discovered after the dis¬ 
tribution made. 

The statute contains exceptions expressly saving 
the customs of t!ie city of London, and the province 
of York. 

Posthumous children are equally intitled with those 
born in the life-time of the intestate. And no dif¬ 
ference is made between the half and the whole blood, 
but they are equally entitled, as being of equal pro¬ 
pinquity to the deceased; and if thcie be but one 
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child and a widow left by the intestate, the widow 
takes her third, and the other two thirds will go to the 
child; and if no widow, then the one child will take 
the whole. If all the children be dead, the children 
which they or any of them may have left, will take 
equal shares, as next of kin, in their own ri^ht, and 
not by way of representation. But if some of the 
children be living, and others dead, leaving cliildren, 
the children of the deceased child take the share of 
their respective parents, by representation, and not 
in their own right; thus, if A. have three sons, B., C., 
and D., and B. die, leaving four children, and C. die, 
leaving two children, on the death of A. intestate, 
one third will go to D. another third to the four child¬ 
ren of B. and the remaining third to the two child¬ 
ren of C. 


It is plain, under this statute, that the younger 

” vancemrnt 

child cannot take any benefit of the distribution, unless ami i»iing- 

I I • • 1* 1 PI 

he lirst bring into the general mass ot the testator’s houiiimt. 
property whatever estate in land or pecuniary portion 
he has received from the intestate, in his life-time, by 
way of advancement, by settlement, or otherwise; 
and this is called bringing the same into hotchpot, 
from which obligation, however, the heir at law is 
specially exempted. The advancement of a child so 
brought into hotchpot, is for the benefit of the children 
only, exclusively of the widow*. And it is to be ob¬ 
served, that if a child, after receiving such advance¬ 
ment, shall die in his father’s life-time, the representa¬ 
tive title of the grandchildren cannot be enforced, 
unless they first bring in the advancement of their 
parent Though the heir at law shall not account 


* Free, ia Chaa. 1 Si. 


* 2 P. Wms. 560. 
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'** for the land, which came to him by descent, or other- 
“ wise, from the intestate; yet any advancement out of 
the personal estate, (1) must be brought in by hipi, 
as well as the other children, before he can be en¬ 
titled to a distribution, under the statute *; and the 
same obligation extends to coheiresses 

Every species of substantial provision is within the 
' meaning of advancement under the statute, as the 
purchase of an advowson, or any office or commis¬ 
sion •, the settlement or gift of a marriage portion, 
lands or interest in lands', annuities, reversions, and 
gifts in futuro^ or on contingency**, (such being ca¬ 
pable of a valuation,) and even previsions which are 
not to take place in the father’s lifetime *. 

But the advancement must be by an act in the life¬ 
time, complete as to the property, though it may not 
take effect, or be intended to take effect, till after the 
death of the intestate. A provision therefore by will 
where a testator dies intestate, as to part of his per¬ 
sonal estate, is not considered an advancement with 
respect to that part**. Neither is land given by the 
father’s will * to a younger child, or what a child de- 

“ Fitzg. 285. ' 2 P. Wnis. 2-10. 

• 3 P. Wras. 317. not. (o) * 2 P. Wms. 441. 

‘ 2 P. Wins. 445. ^ 2 P. Wins. 442. 

* 2 P. Wms. 440. * 2 P. Wins. 240. 

‘Id. ibid. 


(1) The beqaest of a shilling to an eldest sou, in satisfaction of 
all claims, Avas decreed sufficient to exclude him from his distribu- 
tory share of the testator’s personal estate, not disposed of. Acher- 
ley 9 . VeiuoD, 10. Mod. 524* 
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rives under his mother'^, to be considered as an ad¬ 
vancement within the meaning of the statute. 

It is scarcely necessary to say that the property 
given to a child by any other than his parent, or 
what he shall acquire for himself, does not come un¬ 
der the description of advancement. Lands descend¬ 
ed to the heir at law, or to the heir in Borough Eng¬ 
lish, are privileged frofti being brought into hotch¬ 
pot ; for the statute speaks only of such estate as a 
child has by settlement, or by advancement of the in¬ 
testate in his lifetime 

The title to take as next of kin under the statute, 

^ ol llic f.i- 

istobc traced bv the same rules of consano-uinitv as tiuTami 

, o J molhiT of 

the title to administration. In case, therefore, of no fiu* iiiUk- 
children, nor any issue of children, the father becomes 
entitled to all the surplus in exclusion of the brothers 
and sisters of the deceased: but the mother, by the 
statute 1 Jac. 2. c. 17. s. 7. comes in only with the 
brothers and sisters, each of them being entitled to 
an equal share with her. If, therefore, the intestate 
have left a widow, a mother, and brothers and sisters, 
the widow is entitled to a moiety, and the residue is 
equally shared between the mother and the brothers 
and sisters of the deceased ; and in case any deceased 
brother or sister have left children, such issue will 
take the share their parent would have been entitled 
to if living. But representation, under the statute of 
distributions, is restricted among collaterals to the 
children of the brothers and sisters of the testator. It 
has, therefore, been held, that if an intestate leave an 
uncle and the child of a deceased aunt, the sister of 

* Cas. Temp. Talbot, 276. 

& 


*2P. Wras. 356. 
YOL. II. 
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tlie uncle, such child shall have no distributive share 
with the uncle*. 

G rand fat! icrs and j’Tandmothcrs, though in equal 
degree of consanguinity with brothers and sisters, 
shall have no share with thcni in the distribution but 
come next in order; and next to them are the uncles 
and neplicAxs, aunts and nieces, who arc all in equal 
degree, and take per capita; and it is to be observed, 
that dignity of blood makes no diiVcrencc in these 
titles; so that where the next of kindred are a grand¬ 
father or grandmother by the father’s side, and grand- 
fat lier or grandmother by the mother’s side, their 
claims arc equally respected 

The statute suspends the distribution till a year 
after the death of the intestate; but this is no suspen¬ 
sion of the vesting in the next of kin, who have sur¬ 
vived the intestate, so that if any such die before the 
year, their representatives are entitled to their distri¬ 
butive shares 

As a bastard can have no kindred, his eflccls, on his 
dying without a nill, belong to tlic king, who, on pro¬ 
per apjdication, usually grants them, by letters patent 
to the nearest natural connection ; uj)on the strength 
of which such persons obtain, as of course, a grant of 
administration from the Ecclesiastical Court, which 
entitles him to tlie sole enjoyment of the personal 
properly 

The distribution of an intestate’s effects is regu- 


• 1 V. Wms. iOt. 
' 1 1*. Wills. !i.i. 

* Dougl. 51^.2. 


J 


' Anib. 191. 

' 3 Bac. Abr. 75. 
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fated by the law of that country whicliinay he proper¬ 
ly called his home dr domicile; but the actual place 
where he happens to be at the time of his death, 
thouj^li presumptively his domicile, may, by circum¬ 
stances be shewn not to be so ; for an occasional or 
temporary residence will not constitute such domicile 
so as to^subjcct his property to the local laws with 
respect to its distribution 


Section X. 

Of DIstribiilion by the Custom of London 

THE restraints which these customs formerly im¬ 
posed upon the tcstamenlary power have been remov¬ 
ed by several statutes; yet as to the iirojierty of an 
intestate they remain in full operation. If a freeman 
of the city of London die, (and it is of no consequence 
where, or whether he resided or leftany property within 
the city,) leavinj^a widow and children, (altlioiioii such 
children were not born in the city,) his personal pro¬ 
perty, after deducting the widow’s apparel and the 
furniture of her bed-chamber, (I) wliich is called the 
widow’s chamber, is divided into three parts, one of 
which belongs to the widow, another to the children, 

* Amb. 25. 415, 416. 2 Vez. .Tun. 198. 


(1) If the intestate’s property exceed 2000f.it is said the vridow 
is entitled to 50/. 
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and the third to the administrator^ in that character. 
If there is only a widow, or only children, they re¬ 
spectively take one moiety, and the administrator the 
other* ; if neither widow nor children, the adminis¬ 
trator takes the whole \ That which belongs to the 
administrator is called the dead man’s part, because 
formerly it was to be expended in masses for the soul 
of the deceased; but by the slat. 1 Jac. II. c. 17. the 
administrator’s part has been made subject to be dis¬ 
tributed, as in the common cases. The custom has 
nothing to do with the next of kin, but is confined 
to the wife and children of the intestate, not even ex¬ 
tending to his grandchildren*^. And a posthiiinous 
child takes together with the other childrenIf 
therefore a freeman die, leaving a widow and grand¬ 
children only, the widow takes her half by the custom, 
and the otlier half is to be distributed under the sta¬ 
tute, in the proportion of one-third to the widow, and 
two-thirds to the grandchildren, as the lineal repre¬ 
sentatives of the deceased children. And if there be 
nobody within the purview of the custom, as if there 
be neither wife nor child, the whole will be distribu¬ 
ted under the statute. 

The privilege of the widow’s chamber, like the 
right to paraphernalia, is postponed to the rights of 
creditors. A woman may be deprived of all these 
rights, whether under the custom orunder the statute, 
by an express exclusion in her marriage settlement *; 
or by a divorce in the Ecclesiastical Court for adul¬ 
tery ^ The share of a child, where the intestate has 

“ 1 P. Wms. 340. * 2 Show. 175. 

• I P. Wms. 641. * Prec. in Ch. 489. 

* 1 £q. C. Ab. 153. IP. Wms. 531. 'Bunb. 16. 
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left other children^ under the custom, does not vest 
until the age of 21; so that he cannot dispose of it der*® 
by will until that age: and if after that age he dies 
intestate it goes according to the statute. If he die 
under that age his share survives to the other child¬ 
ren*; differing in this respect from the share under 
the statute, which vests in the children upon the death 
of the intestate, and which they are competent to de¬ 
vise by their wills at the period when the general dis¬ 
posing capacity arrives. 


What has already survived under the custom, 
does not survive again, but will go according to the 
statute Where there is but one child, his orphanage 
part vests in him upon the death of the intestate, and 
may be devised by him at the same age at which he is 
competent to dispose of personal property by will*. 

And it is said that if an orphan daughter marries un¬ 
der 21, her orphanage share is prevented from sur¬ 
viving if she dies under that age If a freeman have or ad- 

one or more cliildrcn, and he advances him, her or them iiiidcM' the 
or any of them, in his lifetime to the full extent to which 
the benefit under the custom would extend, the custom 
so far is satisfied, but the widow may still take her 
customary share, and the rest is distributed according 
to the statute'. But if the advancement is only in 
part, such advanced portion must be brought into 
hotchpot before any advantage can be taken under 
the custom. Such portion, however, is only shared 
with the other brothers and sisters, this rule of equal¬ 
ity not extending to the benefit of the widowAnd 


• Proc. Ch. 637. - Free. Cli. 537. 

•Free. Ch. 207. ‘ 1 Vern. 88. 

‘ 2 P. Wms. 527. 1 Atk. 64. 


2 


I Vern. 345. 



134 


Office of Executors and Administrators. Chap. II. 

if there be an only child so partially advanced^ he 
shall take under the custom his full orphanage part, 
without accounting with the widow for his advance¬ 
ment". 


Where the portion so ad\anccd exceeds the child’s 
share under the custom, it seems settled, that after 
covering the orphanage part, to which is first appli^ 
cable, such excess ought to be brought into hotchpot, 
with all the persons entitled under the statute to the 
distributable part; except, it is said, where the ad¬ 
vancement has been given and accepted expressly in 
satisfaction of the customary share, in which case, in 
the distribution of the dead man’s part, no regard is 
to be had to the advancement, it being considered as 
a sort of purchase by the child". 

The advancement must be wholly out of the per¬ 
sonal estate: the custom takes no notice of real pro¬ 
perty : therefore, a settlement by a freeman of real 
estate on his cliild, will not atfect his right under the 
custom **; even though it be made in express exclusion 
thereof; and money given to be laid out in land is 
considered as real estate to this purposeThe pro¬ 
vision must always come from the father ; it must be 
made by him in his life-time, and be out of his per- 
sonal property'. Nor uill every gift by the father so 
operate. Monies applied in maintenance and educa¬ 
tion, and perhaps in putting out apprentice, arc not 
considered in the light of advancements, under the 
custom, any more than under the statute, though the 
last mentioned case is questionable'. 

“ *2 S:i]k. 4‘if). * 4 Burn’s Kcc. L. 207. 

» 1 Vern. 2. 216. ’ I Vcrii. 345. 

' I Vern. (il. to. ' I Vtk. 403. 
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We have observed, that if a child be advanced 
above his or her share under the custom, whether 
such excess shall be brought into hotchpot or not, 
will depend upon the question, whether the pro¬ 
vision was or was not expressly made in satis¬ 
faction of the orphanage part. If made expressly 
in satisfaction of the orphanage part, it would be 
regarded as a sort of ))urchase; for it might have 
been less by the event. It is accordingly held, that 
if, upon the marriage of a freeman’s daughter, at 
21, the fallier settles a provision upon her, which 
she accepts in lieu of her orphanage part, equity will 
give effect to such agreement against the custom*. 
And if a man marry a freeman’s daughter under age, 
he may release, or covenant to release, all fulurc in¬ 
terest, in right of his wife, under the custom of LoU’* 
don 


Section XI. 


Of the Distribution by the Custom of York. 

TllK custom of York agrees with that of London, 
except in the following particulars. The orphanage 
part vests in tiic child immediately on the death of the 
intestate*', instead of waiting for the age of 21. Real 

* 2 ICq. Ca. Abr. 272. " 1 Aik. 63. 

* 4 Bum’s Dec. L. 31)8. 
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estate, however small the value, in comparison of the 
personal estate, if it comes by descent, or by limita¬ 
tion in a settlement made on the father’s marriage, 
and whether in fee or in tail, in possession or rever¬ 
sion, excludes the claim to the filial portion, under 
the custom ^ It is to be observed also, that the cus¬ 
tom of York will not attach, unless the intestate was 
resident within the province at the time of his death; 
but as this is not necessary under the custom of Lon¬ 
don, this latter custom controuls that of York, so that 
if a freeman of London die in the province of York, 
no inheritance in land shall preclude him from his 
share of the personal estate, by the custom of the 
city, which always follows the person *. Under 
both customs the locality of the property is imma¬ 
terial. 

For the convenience of the reader, an hypothetical 
list of cases, shortly stated and answered on this sub¬ 
ject, shall be laid before him, which, with a little at¬ 
tention, may enable him at once to sec the interests 
of parties, under the statute, and the custom above 
treated of, cither distinctly considered, or in combi¬ 
nation. 

By the statute of distributions, ^2 and 23 Car. 2. 
made perpetual by 1 Jac. 2. c. 17. the custom is saved, 
as well as to London and other places. These sta¬ 
tutes work a distribution of the pars ralionabUis, or, 
as they call it in the province of York, the death's 
part; in every other respect tlie custom remains un¬ 
altered. 


' 4 Bum’s Ecc. L. 409. 


*4 Bum’s Ecc. L. 416. 
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By the custom of the province of York: 

The death s> y^hen a wife and children.i Third 
part. 5 > 

When children and no wife, 
wife and no children, wife 
and heir, wife and co-heirs, 
wife and all advanced 

When neither wife nor child¬ 
ren, altho’ grandchildren; no 
wife, and an only child, heir, 
or children, co-heirs, or all 
advanced - - - - The whole. 



Widow’s 

part. 




When a child or children 
not heirs - - - 


’ I Third 


When a child or children,^ 
heirs, no children, a child> moiety, 
advanced, all advanced ) 


Child or children’s part.— No widow, ^ 

another child, heir, or ad-> moiety, 
vancod, all the rest advanced' 


The heir at law has no share, by virtue of the cus¬ 
tom, but has a share of that part of the eslatc of his fa¬ 
ther, dying intestate, called the death’s part, accord¬ 
ing to the statute aforesaid. 

Children advanced. All the children advanced in 
the father’s life-time arc excluded by the same cus¬ 
tom , ^Lud ^ statute, save when there are no 
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C'tjsc of an 

a 

fliild, or 
cliiUlrcn, 
iiono ud- 
vanred, 
and no 
heir. 
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other children ; in which case they each respectively 
succeed as next of kin. 

And observe that the snid cusloni Iiath relation to, 
and doth respect, only widows and children. 

Tlic widow of an intestate succeeds botli to her 
widow’s part in the thirds, or moiety of the clear sur¬ 
plus, according* to the custom ; and also to her thirds, 
or moiety of the death’s part, according;- to the sta¬ 
tute; and this she demands in the first place, and be¬ 
fore the children can make any claim whatsoever. 

'.riie remainder of the deatli’s part is by the same 
statute distributed amon«’st the children, the heir in¬ 
cluded, and in part advanced. And the reinainini;- 
third, railed the child or children’s part, is by the 
same custom efjually to be divided amonj>’st them, ev- 
clnding' the heir. Jbit the child in part advanced, 
claiming** out of the last mentioned part his equal 
share, may throw in whal he ha.s reci'ivt'd in part, 
and then the whole is equally to be divided. 

N. II. The half blood is intitled to tin* .same shares 
and privileges as the whole blood, in all the cases fol¬ 
lowing', without any distinction. 

CASES. 

One third is allotted to her as her widow’s part, 
share, or thirds, due to her by virtue of the custom of 
the province aforesaid ; another third is due to child¬ 
ren, equally to be divided amongst them, as their 
filial parts, and child’s portions by the same custom; 
and the third and last remain in|^ part, commonly called 
the death’s part, is to be distributed according- as the 
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said statutes do direct, viz. one third to the widow, and 
the remaining- two thirds to the said child, or amongst 
the said children. 


One third is due to the widow, by the said custom, widow, 

cliilcircn 

one third to the children, the heir being excluded by iidr. * 
the said custom, from claiming any share; but the re¬ 
maining third is to be divided in manner following, 
viz. one third to the widow, the rest among the child¬ 
ren, including the heir, by virtue of the statute. 


A moiety due to the w idow by virtue of the custom. ^ 

. . , . ‘ . anil ;i diild 

remaining moiely one-third to the widow', the rest to 

the cliild by virtue of the statutes aforesaid. 


A moiely is due to the widow as her share by the AVidow, 

f* % • • 1 • I 1 three? 

custom ; ot the remaining part one third to the (luujghtrrs 
w idow, and tlic rest among the co-heiresses. 




One third of tlic whole is due to the widow as her 

OIK* cinla 

share by the custom; and further, one third of the unaiivano- 
death’s part by the statute, and as to the rest the part ad- 

^ ^ vuiicoiL 

child in part advanced, must put what he has received 
in liolch-pot and then the w'hole is to be equally di¬ 
vided between them. 


A third is due to the w idow by the custom, and fur- ^ 

one in part 

ther one third of the death’s part, all the rest is the 
child’s. 


Half to the widow, of the remainder, one third to 

^ ^ one ad- 


the widow, the rest to the child. 


vaiiced. 


One third is due to the AvidoAV by the custom, and AVidow, 

one unad« 

one third more as her third of the death’s part, the re- >auc*a & 
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advaUce?* of the death’s part is equally to be divided 

an heir, among all the children^ whereof the heir is to be one, 
according to the statute ; as to the remaining third 
part of the whole, called the children’s part, the child 
in part advanced must put what he has received into 
hotch-pot, and then the whole is equally to be di¬ 
vided amongst them ; the heir being excluded from 
this part according to the custom of the province. 

Widow, One third is due to the widow by the custom, and 
advanced'^ further One third of the death’s part; the remainder 
and heir, death’s part to be divided equally between the 

children, by virtue of the statute; but as to the child 
or children’s part, the heir having no title to it, it is 
all due to the child though in part advanced. 


The widow' must first have one third of the whole 


Widow, 
one unad- 

vanced clear residue, and further one third part of the death’s 
one in part / 

advanced, part, accordiiiff to the statute ; the remainder of the 

heir and * ’ ^ 

{;iand* 
children. 


death’s part is also distributed by the said statute 
amongst the children, heir, and grandchildren, in 
four parts, in manner following, viz. one fourth to 
the child unadvanced, one fourth to the child in part 
advanced, one fourth to the heir, and one fourth to 
the grandchildren, as representatives of their father. 
But as to the remaining third, called the children’s 
customary part, the child in part advanced may put 
thereto what he has received; and then the whole must 
be equally divided between the unadvanced and the 
in part advanced children, (the heir and grandchild¬ 
ren having no right by the custom,) and the advanc¬ 
ed are always excluded; yet the heir, though advanc¬ 
ed, has a share in the death’s part. 


^'idow & 


A moiety is due to the widow by custom, half the 
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remaining; moiety to the said widow, and the rest 
among the grandchildren, as next of kin by the sta¬ 
tute. 

Half is to go to the widow, and half the remaining widow & 
half to the widow, the rest to the next of kin, all 
equally amongst them, viz. a moiety as their due share 
by the custom, and the remainder of the death’s part 
to be distributed in like manner, by act of parliament. 

One moiety amongst them equally to be divided as Children 
their share, due by the custom, (excluding the heir,) widow, 
the remaining part being the death’s part, is to be di¬ 
vided in like manner, including the heir, by virtue of 
the statute. 


All to him or her as next of kin. One child 

ulul no 
widow. 

One moiety to the child unadvanced, as his cus- onc child 
tomary share; the remaining moiety equally to be jra'lSM 
divided between them by the statute. 


All to the heir, the advanced having had his full One ad' 
share, and therefore excluded, both by the statute and Ind^hdr. 
the custom. 


One ad- 

All to the unadvanced, for the reasons aforesaid danced, & 

one unad- 
vaiiced. 


All to the one in part advanced. 


All must be put in hotch-pot, and equally distri¬ 
buted between them. 


One ad¬ 
vanced 
and one in 
pait ad¬ 
vanced. 

One in part 
advanced, 
& 2 uuad- 
vaiiced. 


A moiety, being the child or children’s part, is due h* »d 
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ad>anc«i? cluld, although in part advanced, (the lieir having 
no title to the children’s part, by the custom,) but t!ic 
otlier moiety bciui»* the death’s part, is equally to be 
divided between them by the statute. 

""d- moiely is the child or children’s part, by the 

custom, (cxcliidiiig* the heir,) but he in part advanced 
\auctd. iniigt put ]|y iiag ji^to hotch-pot and then the 
said child’s part must be divided between them, and 
the other part being-the death’s j)art, must be equally 
divided amongst them, including the heir, by virtue of 
the statute. 


Tlirt'c 

HfHiijIihTS, 


Equally amongst them, by virtue of the .slaUite. 


One* child, All to him as next of kin, 

Ju'ir, A. dll' 
ailvuiiri'd. 


'J'hrce co- 

one Inin^ 
advanced. 


All must bo equally divided between them, uithout 
any consideration had of the advancement by the sta¬ 
tute. 


A dnii]?li- 
ici, ifiitiid 
cliildrcn, 
h\ u .soil, 
(Ilie heir) 
adVdUlClI. 


A moiety is due to the daughter by the custom, and 
the other moiety being the death’s part, is distributed 
by the statute, viz. one moiety to the said daughter, 
the rest to the grandchildren, as representatives of 


their father. 


l ather. All to him as next of kin. 


Mother. like manner. 

Mother, All equally amongst them share and share alike by 

hi'other, , , , , 

Hnd bitter. tllC StulUlC. 
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All equally amon«-st them, but the children are to 
have shares according; to their several stocks or 
branches from which tiicy are descended. 

All equally ainoni*’st them, (per capita) they being 
in equal degree of kindred. 

All to him or her, there being neither widow, child- qiunafa- 

. ••11 tlioror 

ren, father, mother, brother, sister, or their children. fri.iiuimo. 

ibcf. 

I'lqually amongst them, as ne.\t of kin. 

Ill like manner. 


CiraniU 

Clllltlli'll. 


riir'is uiid 
UUUtd. 


Til like manner. 


Cnjisin« 

gtiinuii. 


The custom of liondon is the same, unless in a • 
rase where the eldest son has lands by descent, or by 
limitation in his father’s marriagc-scUlcincnt, which 
by that custom is no advancement. 


Section XII. 


Of the Liahililies, Dangers, and Defaults of Ex¬ 
ecutors. 

IT is needless to enumerate among the instances of 
misconduct in an executor plain acts of embezzling, 
or consuming his testator’s property. The law makes 
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him also liable in his own property for numerous 
other less direct modes of wasting the eflects entrust¬ 
ed to him. As if he pays debts out of their order, or 
pays legacies without reseiwiiig sufficient to satisfy 
creditors; or releases the debts of the testator without 
a satisfaction ; or changes the securities for debts; or 
reduces the estate by submitting to arbitration; or re¬ 
leases an action commenced; or incurs a charge of 
interest, by delay in the payment of a debt, where he 
had assets to answer it; or loses the property; or 
trusts it to an agent who embezzles it; or keeps 
money in an unproductive state for a length of time ; 
or sells the property inueli below the value; or de¬ 
lays selling' it (ill it is spoiled or injured, without rea¬ 
sonable excuse for the delay. 

But the law attaches to the office of executor a rea¬ 
sonable degree of discretion, without embarrassing it 
with an unreasonable degree of responsibility. If he 
invests money in the funds, he will not be answerable 
on the fall of the stock*. lie may also call in a debt 
bearing interest, if he has reason to apprehend the 
principal to be in danger''. 

He may appropriate the goods of his testator to the 
amount of what he has expended on account of the 
testator And when it has been ultimately for the 
benefit of the pro])erty he has been allowed monies 
given or released by which an apparent and immediate 
loss has been incurred*’. 

Neither will an executor be charged with the de- 

• 3 Bro. C. C. 147. 433. ‘ I P. Wms. 141. 

• Dy. 187. b. Plo\vd. 185. " 3 P. Wms. 380. 
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fault or misconduct of his companion, if he has not 
been concerned in it, or contributed to it in any way. 
But if two executors join in a receipt, and one only 
receive the money, the general rule is, that both shall 
be held answerable. (I) Upon this rule, however, the 
following distinction seems to prevail;—that the act of 
participation which is to involve one executor in the 
consequences of his companion’s default, must be such 
as helped him to the commission of it. If, therefore, 
an executor does an act, by which money gets into 
the possession of another executor, he is equally an¬ 
swerable with the other, however innocently he may 
have conducted himself; not so, however, if he is 
merely passive by not obstructing the other in receiv¬ 
ing it. And where an executor receives the money 
without the consent of his co-executors, and they af¬ 
terwards join in the receipt for the same, this poste¬ 
rior act, as it did not enable the defaulter to obtain the 
money, will not, it is said, render them answerable *. 
Upon the whole, an executor is only liable for waste 
or loss by his co-executor, to the extent of the assets 
in his hands, unless he has been in any way acces¬ 
sory to the loss or default; nor will one executor be 
affected by the notice which another has had, and 
concealed from him'. 


® 1 P, Wms. n. 1. 
* Cro. Car. 60 ' 3 . 


Ambl. 417. 4 Vez. Jun. 596. 


(1) 1 P. Wms. 81. 243. 2 Bro. C. R. 116. 117. and note a 

difference in this respect between co-executors and co-trustees, 
among which latter, only the hand that actually receives incurs tha 
responsibility, though all join in the receipt. 

VOL. II. L 
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If an executor receives money as such, and deposits 
it bona fide Tvith his co-executor who is a banker of 

\ 

reputation, he shall not be charj^cd with the loss in 
case of a failure of such banker And where a co- 
executor who had proved -the will, but never acted in 
the office, received a bill on account of the estate by 
the post, and transmitted it immediately to the acting 
executor, he was held not answerable \ 

Of carry- Thc case of the executor’s carrying on trade with 

ing oa thc '' ” 

testator’s the testator^’s assets may be considered under two as- 

traffc with 

the assets, pects, namely, his carrying it on with the express au¬ 
thority of the testator given by the will, and his car¬ 
rying it on without such authority. If he carries it on 
under such express authority, the testator’s assets, as 
well as the property of the executor him.self, will 
be subject to the bankruptcy; but, as between thc 
executor and thc testator’s estate, his own property 
will be liable to make good any loss by such trading, 
though, if thc trade turns out to be profitable, the 
benefit is wholly applicable to thc purposes of thc 
will. (2) 


» 7 Vez. Jun. 197. 

*■ 2 Vez. Jun. 678. and see Raroii v. Bacon, 5 Vez. Jun. 
for cases of excusable loss by executors. 


(2) It bas been lately held where the executors of a de. 
ceased partner continued his shaie of thc partnership property in 
trade for the benefit of his infant daughter, that they were liable 
upon a bill drawn for the accommodation of the partnership, and 
paid in discharge of the partnership debt; although their names 
were not added to the firm, but thc trade was carried on by the 
other partners under the same firm as before, and the executors, 
when they divided the profit and loss of thc trade, carried the same 
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But the testator’s assets arc not liable, nor will they or the con* 

1 . , . . t sequence# 

pass by the assiofnment of the commissioners where oi bank- 
they are specifically distinguishable, if the executor where tiie 

1 • ^ . 1*1 testator’# 

has carried on the testator s trade without any autho- trade u 
rity from him. And where under these circumstances by theexe. 
the testator’s assets are not specifically distinguishable, '^'***^* 
not only the creditors but the legatees of the testator 
will be let in to prove their demands to the extent of 
the assets so wasted by the executor in carrying on 
the trade ‘. If the testator restrict the power of car¬ 
rying on his trade to a certain part or portion of the 
assets, specifically distinguishable from the residue, 
only such assets will be subject to the bankruptcy, 
wliile the lohole of the executor’s own property will 
still be liable \ What shall constitute a tradiiisr must 
depend upon the particular construction of the bank¬ 
rupt laws. 


An executor’s bankru])tcy w’ill not involve his right 
to act as executor, though for the safety of the pro¬ 
perty the court of chancery will upon proper appli¬ 
cation appoint a receiver; and where the assignees 
of such bankrupt executor have received a part of the 
monies belonging to the testator’s estate, it will di¬ 
rect the bankrupt to be received in his character of 
executor as a proving creditor against his own estate, 
but will order the dividend to be paid into the bank\ 

' 10 Vcz. Jun. 110. ex parte Garland. 

" 10 Vez. Jun. 110. 

* 1 Atk. 101, 213. 2 P. Wros. 548. 


to the account of the iufant. Wightman v. Townroe, 1 M. and 
S. 412. They are the legal proprietors in respect of every thing 
belonging to the trade, and consequently are liable to the legal 
debts. Ibid, per Bailey J. 
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JJ* statute 4 and 5 W. and M. c. 24. s. 12. enacts, 

Sbie ** executor of an executor shall be liable as such for 

•neb, for the waste committed by his immediate testator, which, 
coiMittcd as beinff a tort, would at common law have died with 

by his im< ® * 

Sstotor thereof. 

In all cases of debt and contract the liability reaches 
to the executor who is answerable in his representa* 
tive character. Whether the debt of the testator 
arose by record, specialty, or simple contract, it sur* 
vives a^inst his representative, who sustains the du¬ 
ties, as well as exercises the rights, of the oeceased. 
It is said also that debt will lie against the exei utor 
of a sheriff for an escapethough an action on the 
case for the same cause cannot be brought against 
the executor. Issues forfeited and fines imposed in 
inferior courts of record, as at quarter sessions, and 
by stewards in their leets, are said to be recoverable 
against the representative". So also a relief, or fine 
due to the Lord of the manor from the testator*. 
Upon breaches of covenant by the testator, Avhere the. 
subject of the contract was valuable and beneficial, as 
to pay rent, or repair premises, the contract may be 
enforced against the executor. And whether a con¬ 
tract be under seal, or not, whether it be express or 
implied, it devolves upon the legal reprerjeiitative, who 
is equally answerable for a bill or note on which the 
deceased had incurred an express responsibility, and 
for such liabilities as arise by implication, and belong 
to the head of implied assumpsit. Remedies which 
are given for mere wrongs and grievances, and such 
as are denominated torts, or which imply force, and 


” Dyer 322. 

* Com. Dig. B. 14. 


Com* Dig. Admon. B. 14. 
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disturbance, such as battery, false imprisonment, tres¬ 
pass upon lands, slander, nuisance, and the like, are 
within the scope of the rule—actio personalis moritur 
cum persona. 

Sometimes, indeed, by varying the denomination of 
the action, the difficulty interposed by the above rule 
may be got over. Thus, although the action of tro¬ 
ver will not lie against the executor for a conversion 
by the testator, because the plea to that form of action 
is not guilty, and so the question is upon the guilt of 
the person deceased; yet if the property was sold by 
the testator, his executor may be sued in the form of 
assumpsit, on the liability of the testator for money 
had and received to the use of the plaintiff. And so 
in similar cases. The true grounds and criteria of 
these distinctions will be found in the case of Hambly 
V. Trott^ 

Though the cause of action should not arise upon 
a contract of the testator, until after his decease, the 
executor is liable to the extent of the assets, as where 
money becomes due upon the testator’s bond or note 
after his death 


An executor by his misconduct may make himself ortheeiw* 
personally responsible, and liable to answer a demand ofwMting 
originating with his testator, out of his own property, tor’s assets; 
Thus if he be guilty of wasting the effects of the tes- UiVi Sue" 
tator, which in legal language is called a devastavit, 
the judgment in the action against him will be de 
bonis propriis^. A false defence, where the falsity 
must lie within his own knowledge, induces the same 

» Cowp. 376. 

' 3 Bac. Abr. 77. 


^ Com. Dig. Fiesder (9 D. 2.) 
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consequence to him; as if he pleads a release made to 
himself*; or that he never was an executor*. In 
such cases if the plea be found agninst him, the judg"- 
ment will be in the alternative de bonis testatoris et 
si non, de bonis propriis. 


Where an 
executor 
may be 
held to 
hul. 


Though executors are not in general liable to be 
held to bail in ^.heir representative capacity yet as 
by wasting the property, they render themselves per¬ 
sonally liable, such misconduct is followed also by a 
liability to be arrested and held to baiH. But the 
suggestion of such a devastavit will not create this li¬ 
ability without the oath of the plaintiff*. If the she¬ 
riff returns a devastavit to a writ of execution the ex¬ 
ecutor may be held to bail in an action on the judg¬ 
ment *. And it seems that wherever an executor has 
by an actionable promise rendered himself liable in 
his own person to pay the debt of his testator, he may 
be compelled to find bail to the action 


Of the An executor defendant is in titled to be paid costs if 
l^yexecu. the judgment in the action is in his favour®. And if 
of the he plead a pica which is false, the judgment as to the 
M^execn: costs will bc de bonts testatoris si, et si non, de bonis 
al^nst propriis^. But if he plead that he has fully adminis- 
tered, or that he has administered all except, &c. and 
the plaintiff, admitting the truth of such plea, take 
judgment of the future assets in the one case, or of the 
assets admitted in part, and for the residue of assets 
in fiituro, in the other, such defendant executor will 
not bc liable to costs. Nor, as it seems, if he plead 

* Cro. Jac. 671. • 1 Roll. Abr. 930. 933. 

* 3 Bac. Abr. 101. ' Ibid. » Ibid. 

* Ibid. ‘ 1 T. R. 716. 

f 3 Bac. Abr. 100. ' Ibid. 
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several pleas^ as non assumpsit^ and plene administra- 
vit, and one of them be found for him; but if the 
plaintiff take judgment on the plea of plene adminis- 
travit of the assets in futuro^ and go to trial on the 
non assumpsit, and obtain a verdict, he will be entitled 
to costs •. 

The judgment in common cases against an execu¬ 
tor or administrator is for the debt, or damages, and 
costs to be levied of the goods and chattels of the tes¬ 
tator, or intestate, in the hands of the defendant, if he 
have so much thereof in his hands to be administered; 
and if he have not, then the costs to be levied of his 
own proper goods If the sheriff retnrn nulta bona 
generally, the proceeding may be by scire fieri’, or by 
action of debt on the judgment suggesting a devasta¬ 
vit. On the latter, he may have execution immedi¬ 
ately against the defendant in all its different forms of 
capias ad satisfaciendum, fieri facias, de bonis pro- 
priis, or writ of elegit®. The form and incidents of 
the judgment of assets quando acciderint may be ac¬ 
curately understood by consulting the authorities in 
the margin 

Since the statute 38 Geo. 3. c. 87. an executor can 
neither sue or be sued till he arrives at the age of 
tvventy-one; but where there are several executors, 
and some under age, the action must be against all 
such as arc under age appearing by guardians. If 
there be more executors than one they must regularly 


• Tidcl. K. B. 890. 

Tidtl. K. B. 94J. 4 T. R. 648. 7 T. R. 359. 

* Tidd. K. B. 9i% 957. 

Tidd. Pract. K. B. 1038. et seq. 2 Saund. 226. 1 Vent. 

94, 9.5. 7 T. R. 29. 
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be all sued together; that is, where they have all ad¬ 
ministered; but where any have not administered, 
such need not be joined ‘; the case of plaintiffs exe¬ 
cutors being in this respect different, for they must 
all join, though all may not have administered. Stran¬ 
gers have no means of knowing who are executors 
but by their visible acts. 

I 

The husband of an executrix must be joined in an 
action against her; but if such action be brought 
jointly against them, and, a judgment being obtained, 
the husband die leaving his wife surviving him, no 
action of debt on such judgment will lie against her 
suggesting a devastavit of the husband. Neverthe¬ 
less, if an executrix marry, and the husband be guilty 
of wasting the goods, this will be also the devastavit 
of the wife, and both will be answerable So again, 
If an executrix commit a devastavit, and afterwards 
marry, the husband, together with his wife, is charge¬ 
able for it during the coverture'. 

If the testator, being indebted to a woman, make 
her his executrix, and she afterwards marry, or were 
married in his life-time, the husband may retain the 
debt out of the assets; and so if the husband were 
indebted to the testator, and his wife be made execu¬ 
trix, the debt is released in law, as much as if the 
wife herself had been the debtor; though if an exe¬ 
cutrix, after the death of the testator, marry the 
debtor of the testator, this will be in law a devasta¬ 
vit"*. These doctrines arc consequences of the prin¬ 
ciple, that, if a married woman be an executrix, or 


’ 1 Lev. 161. 

^ Cro. Car. 510. 


* Ambl. 162. 

■ Ex. Off. 207. 
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administratrix^ the husband has a joint interest with 
her in all the cflects of the deceased; and is enabl id 
by law to assume the whole administration^ and to act 
in it to all purposes with, or without, the consent of 
the wife". Nor can the wife do any valid act as such 
executrix or administratrix, without the husband’s 
concurrence". Nevertheless, if the husband die in 
her life-time, the right of administration survives to 
her; and on the other hand, nothing survives to the 
husband, in case of her death in his life-time; and it is 
said that, if she make a will, even without her hu8«> 
band’s consent, though to all other purposes such will 
is inoperative, yet it may transmit the executoi*ship 
in respect to the property so vested in her in auter 
droit ^ 


Although an executor is entitled as such to sue in a An cxfcn. 
court of conscience, he is not liable to be sued there; sue,butnot 
such a court not being a proper tribunal to take ac- in a court 
count of assets science. 


Persons entitled to legacies under a will, or to dis- ofthesu- 
tributive shares of an intestate’s elFects, may assert he"m 
their claims in courts of equity, which can not only Ig"£t 
give effectual relief, but stipulate terms conducive to 
general justice, and the conscientious claims of all par- 
lies. Equity, as we have seen, not only considers an 
executor as a trustee, and therefore liable to account 
upon oath,(3) but in certain cases as trustee for the 

" Com. Dig. D. 4 T. R. 617. 

* Off. Ex. 207. Com. Dig. D. '2 Bl. Com. 408* 

* Dougl. 263. 

(3) Guaixlians and recewen, being bound by recognizance to 
account regularly, may be obliged so to do on application by pe» 
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nearest of kin of the undisposed surplus. A bill, 
therefore, in equity, is the mode of compelling a dis¬ 
covery of assets, as well as an account; and also of call¬ 
ing for a distribution, under the statute, of an intes¬ 
tate's personal estate'. And if, without a reasonable 
cause assigned, an executor detain the effects in his 
hands for a length of time, or use them in trade, or 
even keep them idle and unproductive in his hands, he 
will be called upon for interest in a court of equity*. 
In every case where an executor is made to pay 
interest for a breach of trust, he is liable, as of course, 
to costsa fortiori, where he is convicted of con¬ 
duct directly and palpably fraudulent; even though 
the will may have directed his expenses to be paid 
out of the estate". But where an executor fails in a 
suit, instituted merely for obtaining the opinion and 
directions of the court, he will not be subjected to 
costs 

or the It is a general rule in courts of equity, that all per- 
^ parties to sons are to be made parties, who are either legally 
or beneficially interested in the subject matter, and 
result of the suit. All trustees, therefore, and all exe¬ 
cutors and administrators, who are considered as trus¬ 
tees in courts of equity, must be made parties to every 
suit that concerns the subject matter of their trust; as 
where the suit regards the payment of a legacy, or an 
annuity, marshalling assets, the payment of debts, or 


' Com. Dig. Chancery, (3 D. 1) * 1 Vez. Jun. 701. 

* Ibid. " 2 Atk. 126. ’ 1 Vez. Jun. 205. 


tition; but there is no regular way of calling an executor to ac* 
count, but by filing a bill. 
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distributive shares*. So an executor appointed only 
durante minore aetate, if he have possessed himself of 
any part of the assets^ must be a party to any suk 
instituted respecting them. 

Though an executor before probate, may file hfa 
bill, and it is sufficient, if he afterwards takes out 
probate at any time before the hearing*, yet in a bill 
for an account of the personal estate of the deceased, 
though the person who has a right to administer is 
made a party, this is not sufficient without an actual 
administration taken out^. But if a sufficient reason 
be stated in the bill for not bringing an executor into 
court, as, if he be resident out of the jurisdiction of 
the court*, or if the representation be charged to be 
in litigation in the ecclesiastical court, or the plaintiff 
do not know who he is*, it is not an objection that 
the executor is not a party. Again, in the case of a 
mortgage in fee, a bill to redeem must make the exe¬ 
cutor of the mortgagee a party to the suit, as well as 
the heir at law, because the money is to return to the 
same fund out of which it came; but in a bill to 
foreclose the heir of the mortgagor, it is not neces¬ 
sary to make the personal representative a party to 
the suit**; and if a tenant in fee mortgage, by creat¬ 
ing a term, the personal representative ought not to 
be a party to a bill of foreclosure*: for though the 
heir is entitled to have the personal estate applied in 
exoneration of the real, yet he must enforce that 
right by filing his bill; and so if the heir pays out of 
the assets descended the specialty debt of the ances- 

" Rep. Temp. Finch. 82. * 3 P. Wms. 362. 

’ 3 P. Wms. 349. but see Prec. in Cli. 63. 4. 

• Prec. in Ch. 83. “ 2 Atk. 51. 1 Vera. 95. 

* 3 P. Wms. 334. note A. ® 13 Vcz. Junr. 234 


t 
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tor, it belongs to him to exhibit his bill against the 
personal representative, to compel the application of 
the personal estate, in exoneration of the real, but 
this is not the concern of the creditor. 

The above-mentioned rule, however, is not without 
some exceptions; as where creditors are seeking an ac¬ 
count of the estate of their deceased debtor, for the pay¬ 
ment of their demands, a few of the whole number are 
permitted to maintain the suit, in behalf of the rest, who 
are allowed to come in under the decree So also, one 

legatee may sue without the others, who may come in 
under the decree •; yet where the residue of the per¬ 
sonal estate was devised to three, it has been held 
that one could not sue for his part, without joining 
■ the others ^ And so where the residue was limited 
to one for life, and upon his decease to other per¬ 
sons, remainders over, it was held that all persons in¬ 
terested under the limitations, must be parties to a 
bill for the payment^. But one of the next of kin of 
an intestate may sue for his distributive share, and 
the master will be directed to enquire, and state to 
the court, who are the next of kin of the intestate, 
and they may come in under the decree ; though if it 
appears by the bill, that the plaintiff knows who are 
the other next of kiu, it seems he must make them 
parties to the suit. 

* 2 Vez. 312. • 2 Ch. Ca. 124. 

' 3 Bro. C. C. 365. « 3 Bro. C. C. 22P. 
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Section Xlll. 


Of the effect of Promises hy Executors and Adminis* 
trators, to satisfy Claims vpon the Estate of the 
Testator or Intestate. 

THE first branch of the 4th section of the statute 
of frauds 29 Car. 2. c. 3. enacts that no action shall 
be brought, whereby to charge any executor or 
administrator upon any special promise to answer 
damages out of his own estate, unless the agreement 
upon which such action shall be brought, or some 
memorandum or note thereof, shall be in writing, 
and signed by the party to be charged therewith, or 
some other person thereunto by him lawfully autho¬ 
rized. 

It seems proper to premise, that to bring the party 
within the protection of this provision of the statute, 
he must be actually invested with the office, at the 
time of making the promise: he can receive no 
benefit from it, by acquiring the office after the pro¬ 
mise has been made by him ; for which, if it were 
not clear enough upon the w'ords of the statute^ the 
case of Tomlinson v. Gill ‘ is an authority. As an 
immediate executor derives all his title from the will 
of the person he represents, and the interest and of- 


Thatto 
bring tbe 
party witli< 
in tile pro¬ 
tection of 
this provi¬ 
sion of the 
statute, he 
must have 
been actual 
executor or 
adminis¬ 
trator, 
when lie 
made tlie 
promise. 


* Ambl. 330. 
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lice are completely vested in him, at the instant of 
the testator's death, his promise is prevented by this 
statute from binding* him personally, though he makes 
it before probate, which is not the origin but the 
authentication of his title. But an administrator de¬ 
rives his office and interest from the ordinary, and 
therefore, a verbal promise by a person, in virtue of 
his expectation of representing an intestate, is not 
invalidated by this clause of the 4th section ; and 
though the grant of administration has relation to the 
time of the intestate’s death ^ such relation cannot, 
it is presumed, affect the application of the statute. 

The statute of frauds and pcijuries, in superadding 
the necessity of writing, to give an actionable effect to 
the promises therein specified, has given no positive vir¬ 
tue to the writing itself, so as to make it a substitute for 
the consideration necessary to support the promise ac¬ 
cording to the ancient maxims of our municipal law. 
The judgment of C. B. Skinner- in the House of 
Lords, in the case of Rann v. Hughes is clear upon 
this point, which arose upon a promise in writing, 
made by executors, and wherein the Chief Baron, in 
very Clear terms, made it appear, that this branch of 
the statute, being made for the relief of personal repre¬ 
sentatives, did certainly not intend to charge them fur¬ 
ther than by common law they were chargeable. To 
that judgment, therefore, the reader is referred as a sa¬ 
tisfactory argument for this construction of the statute. 

To the comments of the Chief Baron it may be 
added, that there not only exists as much necessity since, 

* 2 Roll. Abr. 5.54. 

: 7 T. R. 350. N. (a.) 7 Bro. P. C. 556. S. C. 
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as before, the statute for a consideration to support a no altera. 

tion in the 

promise, though made in writing, but the consideratiou mode of 
also continues to be an essential part of the allega> therefore', 
tions in the declaration in an action upon such pro- promise is 
mise. For the statute has made no alteration in the the declar. 


method of pleading, cither by addition or defalcation, Jtfu°et***** 
so that, as on the one hand the consideration conti- con^idera. 
nucs necessary to be stated, agreeably to the rule at though itu 
the common law; so on the other, it is not held to be ?ary"r**“ 
necessary on account of the statute, to shew by the 
declaration that the promise was in writing ; but it is 
left to evidence; which last-mentioned point rests 
upon the general rule, distinguishing between the 
cases wherein a matter has its origin in an act of 
parliament, and is thereby required to be in writing, 
and where an aet of parliament makes writing neces*- 
sary to a matter existing at common law ; in the lat¬ 
ter of which cases the thing need not be shewn in 
pleading to be in writing, but in the former, it must 
be pleaded with all the circumstances required by the 
act*. Thus, a will must be pleaded to be in writing, 
upon the statute of Henry 8. for by that statute the 
power of devising is, in certain cases, frst given ; 
and it is by virtue of that act, consequentially en¬ 
larged by the statute of 12 Car. 2. that we now exer¬ 
cise the testamentary power over real estate (1). The 


* 2 Salk. 510. and see 3 Burr. 1800, per Yates Justice. 


(1) It has generally been liolden, however, upon the several Butthougk 

branches of the 4th section of the statute, that though a plaiiitilT dteUu^ 

need not in his declaration shew any note in writing, but that it not state 

will be sufficient for him to produce it on the trial; yet that if such *** 

promise be pleaded in bar of another action, it must be alleged to hceu'in 

* writing, if 
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result is, that a promise, to charge an executor per¬ 
sonally, and in his own right, so as to make him liable 
to pay out of his own property, must not only be in 
writing, but founded upon a sufficient consideration 
in law; which authentication hy wnting must be 
proved by the production of the writing itself, and 
which consideration must be both provciLand stated. 


mich pro- *** writing, so as that it may appear to be a contract on which 

pleaded by action will he. Thus in a case which took place a very few years 

after the statute was passed, Eli'zabeth Case v. James Barber, Sir 
plea shquid Thom. Raym. 450. the plaintiff declared in indebitatus assumpsit 
Lave been ^®at, drink, washing and lodging, for the defendant’s 

la writing, provided for her at the request of tlie defendant; the de¬ 

fendant pleaded, that after the malting of the promise, &c. and 
before the exhibiting of the plaintiff’s bill, it w'as agreed between 
the plaintiff and defendant and one J. B. his son, that the plaintiff 
should deliver to the defendant divers clothes of the defendant’s 
wife’s, then in the plaintiff’s custody, and that the plaintiff should 
accept the said J. B. the son for her debtor for 9/. to be paid as 
soon as the said J. B. should receive his pay due from Ilis Majesty 
to him as lieutenant of the ship, called, &c. in full satisfaction and 
discharge of the premisses in the declaration mentioned, and 
aTerred, that the plaintiff at the same time did deliver to the de¬ 
fendant the said clothes, and that she accepted the said J. B. the 
son for her debtor for the said Ql. and that tl»c said son agreed to 
pay the same accordingly; and that the said J. B. afterwards, and 
as soon as he received his pay as aforesaid, viz. on such a (jay, was 
ready, and offered to pay the 9f. and the plaintiff' refused to receive 
it, et hoc paralus, 6cc. to which plea the plaintiff demurred, and 
judgment was given for the plaintiff for two reasons: 1. because it 
did not appear that there was any consideration for the promise on 
the son’s part: 2. admitting that there was a consideration, yet, 
that by the statute of frauds and perjuries, the agreement ought 
to be in writing, or the plaintiff could have no remedy thereon j 
and though upon such an agreement the plaintiff" need not set forth 
the agreement to be in writing, yet when the dejendant pleads such 
aa agreement iii bar, he must plead it so that it may appear to the 
••art, that an action will lie upon it, for he shall not take away 
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But in order to charge the executor or administra^* 
tor de bonis propriis, it is not necessary to aver in the 
declaration that the defendant has assets^ for if the 
promise be in writing, and supported by a consider¬ 
ation, as forbearance to prosecute, at the request of 
the defendant (2), the plaintiff, by acquiescing in a 


the plaintur’s present action, and not give him another upon (he 
agreement pleaded. 

The case of Villers v. Handley, in the Common Pleas, 2 Wils. 

49. proceeded upon the same doctrine upon the 3d section of the 
statute, wliich enacts, that no leases, estates, or interests, cither 
of freehold, or terms of years, or any uncertain interest, not being 
copyhold or customary interest, of, in, to, or out of any mes¬ 
suages, manors, lands, tenements, or hereditaments, shall be as¬ 
signed, granted, or surrendered, unless it be by deed, or note, in 
'Hritiiig, signed by the party so assigning, granting, or surrender¬ 
ing the same, or their agents thereunto lawfully authorised by 
writing, or by act or operation of law. The action was debt 
upon a bond for 52f. 16r. against the heir of the obligor ; the de¬ 
fendant confessed the bond and debt, but pleaded that he had 
nothing by descent, but a small cottage in T. except a reversion 
after a term of 500 years, commencing the 16tli of October 1746', 
then to come and unexpired, and hoc pdralits^ &c. to which plea 
there was a general demurrer; and for the plaintilf it was objected 
that the plea was ill in substance, because it was not alleged 
therein, that the lease for 5(X} years was in tcriling (according to 
the book, because it was not by deedf which seems to have pro¬ 
ceeded upon a mistake of the law; and sec the same book, page 
26, Farmer on dem. Karl v. Rogers) and because if the lease was 
not in writing, it was void by the statute of fiauds and perjuries, 
and of this opinion was the court, (Clive and Balliurst Justice^, 
being present) and upon this point they gave judgment fur the 
pluintiir. 

(2) In William Baiies’s case, 9 Rep. 93 b. it was clearly hold, ^liatalle- 
that the declaration was good enough, without saying that defend- 
ant had assets, for it shall be intended prima faciej that she had to be made 
assets. But Coke said, that he conceived the truth to be, that if 

VOL. II. M 



in9 of Executors and Administrators, Chap. II. 

possible detriment to himself, by his relinquishment 
of legal proceedings (for he might at least have ob¬ 
tained a judgment of assets quando acciderint) has 
purchased a title of action upon the undertaking of 
the defendant. But without such special agreement, 
in which the executor steps out of his representative 
character, an iiction cannot be sustained against an 


there had not been any debt, or if there had been a debt, and the 

in iirHons executrix had nothing in her hands at tlie time, she might have 
on f!i.' ... JO 

r ..11 tire* given it in evidence. But this last position seems not to be law, 
tors according to tlie ca^os, see 1 Roll Abr. 24. pi. 33. 2 I/ev. 3. Davis 
, 111.1 a.inii- v. Royner, Yelv. 11. Goreing r. Goreing, I Vent. 120. Davis 
.11 tidtuis. Wright, Cro. Kl. 91. Trcivinian r. Howell, 1 Vez. 126. 

Reech r>. Kcnuegac. But it seems clear enough that the executor 
must be li.ihle, and that there must be an existing debt, otherwise 
there will be no cotiNideration. An executor so closely represents 
the person of the testator, that if a man executes a bond, his exe¬ 
cutors are bound, though they are not named; therefore, in a 
declaration ugainst the executor upon the bond of the testator, it 
is not necessary to say that the obligor bound himself and his exe¬ 
cutors ; but if the suit be against tiic heir, it is a material alle¬ 
gation to say, that the ancestor bound himself and his heirs, 
and to prove that he did so in fact; for the heir is not bound by 
his ancestor’s bond, unless he be expressly named. If, therefore, 
the declaration omits to state that the heir was bound, it is sub¬ 
stantially defective: and by the case of Barber u. Fox, 2 Sauad. 
136. it appears that this is such a defect as a verdict cannot cure ; 
for unless it be shewn upon the pleadings that the heir was bound, 
there will appc'ur to have been no consideration for his promise, 
and so no sulhciciit cause of action. Thus also, if the heir pro¬ 
mise to pay a simple contract debt of the ancestor, no action will 
lie upon this promise, in as much as it is without consideration, for 
the heir is not chargeable upon such debts of his ancestor. Cro. 
James, 47. Fisli v. Richardson. But if an executor promise to 
pay, in consideration of a consent only by an assignee of a debt 
not to sue, the promise stands upon a suificient consideration, 

1 Roll. Abr. 20, pi. 11. And so doubtless I conceive the heir, 
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executor, otherwise than as an executor; and if the 
action is brought against him in the character of 
executor, to recover a demand out of t!ic testator’s 
estate, any special promise to pay the testator’s debt 
is a mere nudum pactum, if there be no assets, and 
if there be any, the extent of the promise is mea¬ 
sured by the extent of the assets ; or, in other words, 
the promise superinduces no obligation upon tiic ori- 


undcr the same circumstances, will be liable, if the debt be founded 
upon a specialty. 

In Forth v. Stanton, 1 Sound. 210. there was no allegation of 
any undertaking to forbear on tlio part of the assignees ; w'hich 
case was thus—Plaintill'declared that the defendant’s testator was 
indebted to A. who, after the testator’s death, assigned the debt 
to the plaintilf, and appointed him to receive it to his own use ; 
and that the defendant, in consideration that the plaintiff would 
accept the defendant for his debtor, promised to pay the debt to’ 
the plaintiff. And for want of alleging a sutheient coiibidcratioa 
for the promise, the declaration was judged insufficient. Upon the 
principle of the determination in Barber v. Fox, cited above in this 
note, it seems that a Tcrdict for the plaintiff could not have cured 
this radical defect: but in the case of Roc v. 1 laugh, 1 Salk. 29. 
which was the converse of the last-mentioned case in its circum¬ 
stances, and the relative situation of the parties, the verdict was 
held by four judges against three to have cured the omission to 
allege a sufficient consideration in the declaration. There, in con¬ 
sideration that the plaintiff would accept C. to be his debtor for 20/. 
due to him from A., in the place of A., C. promised and under¬ 
took to B. to pay to him the 20/.; and this was adjudged good, 
after a verdict, without express averment that A. was discharged; 
for the majority of the judges in the Exchequer Chamber held that 
being after verdict, they ought to do what they could to help it, 
and that, therefore, they would not take it as a promise only oir 
the part of C. because as such it could not bind, unless A. was 
discharged; but they construed it as a mutual promise, viz. (hat C. 
promised B. to pay the debt, and B. promised considerutione ind^ 
to discharge A. 

M % 
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ginal representative liability. Since the case, how^ 
ever, of Wain v. Warltersand more particularly 
Egerton v. ISIaltliews it seems tliat the vrriting, to 
be valid, within the fourth section of the statute, 
should, in the case of such promise made by an exe¬ 
cutor, not only state the consideration whether it be 
forbearance of suit, or whatever else, in terms, but 
that the undertaking* on both sides should be com¬ 
prised in the agreement, so as to make it a subject 
of action to either party ; for it was intimated by the 
Chief Justice, in the hrst-mentioned case, that 'the 
obligatory part of the transaction was indeed the 
promise, whicli will account for the word promise 
being used in the first part of the clause, but still in 
order to charge the party making it, the statute pro¬ 
ceeds to require that the agreement, by which must 
be understood the agreement in respect of which the 
promise was made, must be reduced into writing.’ 


* 5 East. 10. 


' 6 East. 307. 
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\.—THE STATUTES. 


89 Car. 2. c. 3. 


jfn Act for the Prevention of Frauds and Perjuries, 

For prevention of many fraudulent practices, >vhich are 
commonly endeavoured to be upheld by perjury, and subor¬ 
nation of perjury; be it enacted by the King’s most ex¬ 
cellent Majesty, by and with the advice and consent of 
the Lords spiritual and temporal, and the Commons, in this 
present Parliament assembled, and by the authority of the 
same. That, from and after the four and twentieth day of 
June, ivhich shall be in the year of our Lord one thousand 
six hundred seventy and seven, all leases, estates, interests 

of freehold, or terms of years, or any uncertain interest of. Parol 
. n 11 leases and 

111 , or out of any messuages, manors, lands, tenements, or interests of 

hereditaments, made or created by livery and seisin only, or 

by parol, and not put in writing, and signed by the parties 

so making or creating the same, or their agents thereunto at will 

lawfully authorised by writing, shall have the force and ef- 

feci of leases or estates at w'ill only, and shall not either in 

law or equity be deemed or taken to have any other or 

greater force or effect; any consideration for making any 

such parol leases or estates, or any former law or usage to 

the contrary notwithstanding. 
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kviTiiot nevertheless, all leases not exceeding the term 

exceeding of three years from the making thereof, whereupon the rent 

tlll'f 6 

year!), &c. reserved to the landlord, during such terra, shall amount 
unto two third parts at the least of the full improved value 
of the thing demised. 

leases HI. And moreover, that no leases, estates, or interests, 
or nrdiuid either of freehold, or terras of years, or any uncertain in- 
hoiTsiiaU ^®rcst, not being copyhold, or customary interest, of, in, to, 


be granted 
or siirrt'n- 
ilorcd by 
ivord. 


or out of any messuages, manors, lands, tenements, or here¬ 
ditaments, shall at any time after the said four and twentieth 
day of Juiie, be assigned, granted, or surrendered, unless it 
be by deed or note, in writing, signed by the party so assign- 
ing, granting or surrendering the same, or their agents 
thereunto lawfully authorised by writing, or by act and ope¬ 


ration of laAv. 


Promi«rs 

niriits by 
^arol. 


Devises of 
lands shall 
be* in wii- 
and 

attested by 
three or 
four wit¬ 
nesses. 


IV. And be it further enacted by the authority aforesaid. 
That, from and after the said four and twentieth day of June, 
no action shall be brought, whereby to charge any executor 
or administrator, upon any special promise, to answer da¬ 
mages out of his own estate; (2) or whereby to charge the 
defendant upon any special promise to answer for the debt, 
default, or miscarriages of another person; ( 3 ) or to charge 
any person upon any agreement made upon consideration of 
marriage; (4) or upon any contract or sale of lands, tene¬ 
ments, or hereditaments, or any interest in or concerning 
them; (5) or upon any agreement that is not to be performed 
within the space of one year from the making tliercof; (6’) un¬ 
less the agreement upon which such action shall be brought, 
or some memorandum or note thereof shall be in writing, 
and signed by the party to be charged thereu ith, or some 
pthcr person thereunto by him lawfully authorised. 

V. And be it further enacted, by the authority aforesaid, 
That, from and after the said four and twentieth day of June, 
all devises and bc<iuests of any lands or tenements, devisable 
cither by force of the statute of wills, or by this statute, or 
by force of the custom of Kent, or the custom of any bo¬ 
rough, or any other particular custom, shall be in writing, 
and feigned by the party so devising the same, or by some 
other person, in his presence, and by his express directions, 
and i>hall be attested and subscribed in the presence of the 
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said devisor, by three or four credible witnesses, or else they 
shall be utterly void, and of none effect. 

VI. And moreover, no devise in writing of lands, tene* How the 
ments, or hereditaments, or any clause thereof, shall at any be ro\oc-^ 
time after the said four and twentieth day of J une, be revo- “*^*^’* 
cable, otherwise than by some other will or codicil in writing, 

or other writing declaring the same, or by burning, cancel¬ 
ling, tearing, or obliterating the same by the testator himselt^ 
or in his presence, and by his directions and consent; (! 2 ) 
but all devises and bequests of lands and tenements shall re¬ 
main and continue in force until the same be burnt, can¬ 
celled, torn, or obliterated, by the testator, or by his directions, 
in manner aforesaid, or unless the same be altered by some 
other will or codicil in writing, or otlicr writing of the de¬ 
visor, signed in the presence of three or tbur witnosses, de¬ 
claring the same; any former law or usage to the contrary 
notwithstanding. 

VII. And be it further enacted, by the authority aforesaid, All deda- 
That, from and after the said four and twentieth day of creatu.*!-*^ 
June, all declarations or creations of trusts or confidences, “baf/bL in 
of any lands, tenements, or hereditaments, shall be mani- writiog, 
fested and proved by some writing signed by the party who 

is by law enabled to declare such trust, or by his last will in 
writing, or else iucy shall be utterly void and of none effect. 

VI IT. Provided always, That where any conveyance shall Trusts 
be made of any lands or tenements, by which a trust or con- traii"u’r- 
fidcnce shall or may arise or result by the implication or con- ®r 
struction of law, or be transferred or extinguished by an act bs nnpHca. 
or operation of laiv, then, and in every such case, such trust areVii-tj'll 
orconfidence shall be of the like force and effect, as the same 
would have been, if this statute had not been made; any thing 
hcrein-before contained to the contrary notn ithstanding. 

IX. And be it further enacted, That all grants and as- 
signments of any trust or confidence, shall likewise be in trust 
writing, signed by the party granting or assigning the same 

by such last will or devise, or else shall likewise be utterly 
void, and of none effect. 

X. And be it further enacted by the authority aforesaid. Lands, &c. 
That from and after the said four and twentieth day of June, liable to 
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the jnd;r- 
nients, &c. 
of ccatuy 
q(t( (trust. 


Ami hrM 
free from 
the iiieiijii- 
braiiees of 
the {K-isuti.s 
sei5('d in 
trust. 


T rusts 
shall hr as¬ 
sets in the 
hands of 
heirs. 


No heir 
shall by 
reason 
thereof 
become 
rhar(;eable 
of his own 
estate. 


it shall and may be lawful for every slieriff, or other officer, 
to whom any writ or precept is or shall be directed, at the 
suit of any person or persons, of, for, and upon any judg¬ 
ment, statut'*, or recognizance, hereafter to be made, or had, 
to do, make, and deliver execution unto the party in that be¬ 
half suing, of all such lands, tenements, rectories, tithes, 
rents, and hereditaments, as any other person or persons 
be in any manner of wise seized or possessed, or here¬ 
after shall be seized or possessed in trust for him against 
whom execution is so sued, like as the slierifl’ or other offi¬ 
cer might, or ought to have done, if the said party against 
ivhom execution hereafter shall be so sued, had been seised 
of such lands, tenements, rectories, tithes, rents, or other 
hereditaments, of such estate as they be seised of in trust for 
him at the time of the said execution sued, (2) which lands, 
tenements, rectories, tithes, rents, and other hereditaments, 
by force and virtue of such cxecutioii, shall accordingly be 
held and enjoyed, freed and discharged from all incumbran¬ 
ces of such person or persons, os shall be so seised or pos¬ 
sessed in trust for the person against whom such execution 
shall be sued ; (") and if any ccsluy qur trust liereafter sliall 
die, leaying a trust in fcc-simplo to descend to his heir,there, 
and ill every siicli case, such trust sliall be deemed and taken, 
and is hereby declared to be assets by descent, and the heir 
shall be liable to and chargeable with the obligation of his 
ancestors for and by reason of such assets, as fully and amply 
ns he might or ought to have been, if thr estate in law had 
descended to him in possession in like manner as the trust 
descended; any law, custom, or usage, to the contrary in any 
wise notwithstanding. 

XI. Provided always, that no heir shall become charge¬ 
able by reason of any estate or trust made assets in his hands 
by this law, shall by reason of any kind of plea, or confes¬ 
sion of the action, or suftering judgment by nient dedire, or 
any other matter be chargeable, to pay the condemnation out 
of his own estate; (2) but execution shall be sued of the 
whole estate, so made assets in his hands by descent, in 
wliose hands soever it shall come, after the writ purchased, 
in the same manner as is to be at and by the common law, 



App.] Statute of Frauds and Perjuncs. 


169 


tvhere the heir at law pleading a true plea, judgment is 
prayed against him thereupon ; any thing in tliis present act 
contained to the contrary notwithstanding. 

XII. And for the amendment of the law in the parlicu- Estates pur 
lars following, (?) be it further enacted by the authority “JanCic. 
aforesaid, That from henceforth any estate, pur outer rie, visablo. 
shall be devisable by a w ill in writing, signed by the party so 
devising the same, or by some other person in his presence, 

and by his c^p^css directions, attested and subscribed in the 
presence of the devisor, by three or more witnesses; (S) and And Miail 
if no such devise thereof be made, the same shall be charge- 
able in the hands of the heir, if it shall come to him by rea- 
son of a special occupancy, as assets by descent, as in case of 
lands in fee-simple, (4) and in case there be no special occu- And whore 

1 •• 1 A t*irrc? is i»<i 

pant thereof, it shall go to the executors or administrators spooiai oo 
of the party that had the estate thereof, by virtue of tlie p',’ 
grant, and shall be assets in their hands. o\tcu. 

XIII. And whereas it hath been found mischievous, that 
judgments in the King’s (loiirts, at Westminster, do many 
times relate to the first day of the term whereof they are 
entered, or to tlie day of the return of the original, or filing 
the hail, and bind the defendant’s lands from that time, al¬ 
though in truth they w'ere acknowledged, or siiifered and 
signed in the vacation time, after the said term, whereby 
many times purchasers find themselves aggrieved. 

XIV’’. Re it enacted, by the authoritv aforesaid, That, Thr day of 
from and after the said four and twentietli day of June, any any jud^- 
judge or olHcer of any of his Majesty’s Courts of West min- "oontlln.li 
ster, that shall sign any judgments, shall, at the signing of 
the same, without fee for doing the same, set down the day jod. ^ 
of the month and year of his so doing, upon the paper, book, oMuKi>'ur 
docket, or record, which he shall sign; which day of the [,‘*‘ 1 '“,-“,!! 
month and year shall be also entered upon the margent of by8C« c«.I. 
the roll of the record, where the said judgment shall be en¬ 
tered. 

XV. And be it enacted. That such judgments as against And surij 
purchasers bona fide^ for valuable consideration of lands, to- is*aR*imlV 
ncments, or hereditaments, to be charged thereby, shall, in 
consideration of law, be judgments only from such time as to smii 
they shall be so signed, and shall not relate to the first day 
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[App. 

of the term whereof they arc entered, or the day of the re¬ 
turn of the original, or filing the bail; any law, usage, or 
course of any court to the contrary notwithstanding. 

XVI. And be it further enacted, by the authority afore¬ 
said, That, from and after tho said four and twentieth day of 
June, no writ of Jieri Jeicias, or other writ of execution, 
shall bind the property of the goods against whom such writ 
of execution is sued forth', but from the time that such writ 
shall be delivered to the sheriff, under-sheriil^ or coroners, 
to be executed : and for the better manifestation of the said 
time, the sheriff, under-sheriff, and coroners, their deputies 
and agents, shall upon the receipt of any such writ, (without 
fee for doing the same,) endorse upon the back thereof, the 
day of the month or year, whereon he or they received the 
same. 

XVIT. And be it further enacted, by the authority afore¬ 
said, That, from and after the said four and twentieth day of 
June, no contract for the sale of any goods, wares, and mer¬ 
chandises, for the price of ten pounds sterling, or upwards, 
shall be allowed to be good, except the buyer shall accept 
part of the goods so sold, and actually receive the same, or 
give something in earnest to bind the bargain, or in part of 
payment, or that some note or memorandum in writing of 
the said bargain be made and signed by the parties to be 
charged by such a contract, or tlieir agents thereunto law¬ 
fully atithorised. 

XVllI. And be it further enacted, by the authority afore¬ 
said, That the day of the month, and year of the enrolment 
of the recognizances, sliall be set down in the margent of 
the roll where the said recognizances are enrolled; (2) and 
that from and after the said four and twentieth day of June, 
no recognizance shall bind any lands, tenements, or heredi¬ 
taments, in the hands of any purchaser, bona fide, and for va¬ 
luable consideration, but from the time of such enrolment; 
any law, usage, or course of anyrourt io the contrary in any 
wise, notwithstanding. 

XIX. And for prevention of fraudulent practices, in set¬ 
ting up nuncupative wills, which have been tlie occasion of 
much perjury, (2) be it enacted by the authority aforesaid^ 
iphat, from ai^d after the aforesaid four and twentieth day of 
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June, no nuncupative will shall be good, where the estate 
thereby bequeathed, shall exceed the value of thirty pounds, 
that is not proved by the oaths of three witnesses, (at the 
least) that were present at the making thereof; (3) nor unless Explained 
it be proved that the testator, at the time of pronouncing the 
same, did bid the persons present, or some of them, bear 
witness, that such was his will, or to that effect; (4) nor un¬ 
less such nuncupative will were made, in the time of the last 
sickness of the deceased, and in the house of his or their ha¬ 
bitation or dwelling, or where he or she hath been resident 
for the space of ten days, or more, next before the making 
of such will, except where such person was surprised or ta¬ 
ken sick, being from his own home, and died before he re¬ 
turned to the place of his or her dwelling. 

XX. And be it further enacted. That after six months 
passed after the speaking of the pretended testamentary 
words, no testimony shall be received to prove any will nun- 
nipati\e, except the said testimony, or the substance thereof, 
were committed to writing wdthin six days after the making 
of the said will. 

XXI. And be it further enacted, That no letters testa- Probaicsof 
mentaiy, or probate of any nuncupative will, shall pass the "ivc 

seal of any court, till fourteen days at the least after the de¬ 
cease of the testator be fully expired; (2) nor shall any nun¬ 
cupative will be at any time received to be proved, unless 
process !)avc first issued to call in the widow', or next of kin¬ 
dred to the deceased, to the end they may contest the same, 
if they please. 

XXII. And be it further enacted. That no w'ill in W'rit- Will«!of 
ing, concerning any goods or chattels, or personal estate, 

shall be repealed, nor shall any clause, devise, or 
therein, be altered or changed by any words, or will 
of mouth only, except the same be in the life of the testator . 

committed to writing, and after the writing thereof read unto 
the testator, and allowed by him, and proved to be so done 
by three witnesses at tl»e least. 

XXlll. Provided ahvays. That notwithstanding this act. Soldiers’ 
any soldier being in actual military service, or any mariner 
or seaman being at sea, may dispose of his moveables, wages, 


bequest, » 

, * I -)kcdby 
by word rord of 
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atid personal estate) as he or they might have done before 
the making of this act. 

XXIV. And it is hereby declared) That nothing in this 
act shall extend to alter or change the jurisdiction or right 
of probate of wills concerning personal estates, but that the 
Prerogative Court of the Archbishop of Canterbury, and 
other ecclesiastical courts, and other courts having right to 
the probate of such wills, shall retain the same right and 
poM-er as they had before, in every respect; subject never¬ 
theless to the rules and directions of this act. 

XXV. And for the explaining one act of this present Par¬ 
liament, intituled, An Act for the better settling of intes¬ 
tates’ estates,” (2) be it declared by the authority aforesaid. 
That neither the said act, nor any thing tlierein contained, 
shall be construed to extend to the estates of feme coverts 
that shall die intestate, but that their husbands may demand 
and have administration of their rights, credits, and other 
personal estates, and recover and enjoy the same, as tliey 
might have done before the making of the said act. Made 
perpetual by 1 Jac. 2. c. 17. s. 5. 


9 Geo. 2. c. 36. 

./in act to restrain the disposition of landsj whereby the same 

become unalienable. 

WHEREAS gifts or alienation of lands, tenements or he¬ 
reditaments, in Mortmain, are prohibited or restrained by 
Magna Charta, and divers other xcholesome laws, as prejudicial 
to and against the common utility; nevertheless this public 
mischief has of late greatly increased by many large and im¬ 
provident alienations or dispositions made by languishing or 
dyi ng persons, or by other persons, to uses called Ciiaritable 
uses, to tale place after their deaths, to the disherison of their 
iaujul heirs; for remedy whereof be it enacted by tlic King’s 
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inost excellent majesty, by and with the advice and consent 
of the lords spiritual and temporal, and commons, in this 
present parliament assembled, and by the authority of the 
same. That from and after the twenty-fourth day of J une, 
which shall be in the year of our Lord one thousand seven 
hundred and thirty-six, no manors, lands, tenements, rents, 
advowsons, or other hereditaments, corporeal or incorporeal, 
whatsoever, nor any sum or sums of money, goods, chattels, 
stocks in the public funds, securities for money, or any other 
personal estate whatsoever, to be laid out or disposed of in 
the purchase of any lands, tenements, or hereditaments, shall 
be given, granted, aliened, limited, released, transferred, as¬ 
signed, or appointed, or any ways conveyed or settled to or 
upon any person or persons, bodies politic or corporate, or 
otherwise, for any estate or interest whatsoever,' or any ways 
charged or incumbered by any person or persons whatsoever, 
in trust, or for the benefit of any charitable uses whatso¬ 
ever ; unless such gift, conveyance, appointment, or settle¬ 
ment of any such lands, tenements, or hereditaments, sum or 
sums of money, or personal estate (other than stocks in the 
public funds) be and be made by deed indented, sealed and 
delivered in the presence of two or more credible witnesses 
twelve calendar months at least before the death of such do¬ 
nor or grantor (including the days of the execution and 
death) and be enrolled in his Majesty's high court of Chan» 
cery^ within six calendar months next after the execution 
thereof; and unless such stocks be transferred in the public 
books usually kept for the transfer of stocks six calendar 
months at least before the death of suck donor or grantor, 
(including the days of the transfer and death) and unless the 
same be made to take effect in possession for the charitable 
use intended, immediately from the making thereof, and be 
without any power of revocation, reservation, trust, condi' 
tion, limitation, clause, or agreement whatsoever, fortiic be¬ 
nefit of the donor or grantor, or of any person or persons 
claiming under him. 

II. Provided always, That nothing herein before men¬ 
tioned relating to the sealing and delivering of any deed or 
deeds twelve calendar months at lea>t before the death of the 
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or traar. orantor, or to the tranaler of any stock six calendar months 
for vaiiia- before the death of the ^antor or person making such traiis- 
denUoM. extend, or be construed to extend, to any purchase 

• of any estate or interest in lands, tenements, or heredita¬ 
ments, or any transfer of any stock, to be made really and 
bona fide for a full and valuable consideration actually paid 
at or before the making such conveyance or transfer without 
fraud or collusion. 


Gifts, Xfc. III. And be it further enacted by the authority aforesaid, 
54 Juno, That all gifts, grants, conveyances, appointments, assurances, 
othei^isc Ifsinsfers, and settlements whatsoever, of any lands, tene- 
tlisin di- ments, or other hereditaincnls, or of any estate or interest 

rected hv . ’ . 

this act,‘to therein, or of any charge or incumbrance affecting or to af- 
luttiy Wid. Innds, tenements, or hereditaments, or of any stock, 

fimi^'sk- goods, chattels, or other personal estate, or securities 

burnhum et for money to be laid out or disposed of in the purchase of 
s/iinceial. any lands, tcncnicnls, or hereditaments, or of any estate or 
ir:j 9 %i/ie interest therein, or of any charge or incumbrance affecting 
Jndfit’.i ut or to affect the same, to or in trust for any charitable uses 
Inn.^'^iies- whatsoever, which shall at any time, from and after the said 
HoUwsn, 6 twenty-fourth day of June, one thousand seven hundred and 
ti^ch^n^ thirty-six, be made in any other manner or form than by this 
Thenitor- act is directed and appointed, shall be absolutely, and to all 
T.^a?eai-cs int<'nts and purposes, null and void. 

I’rovided alwa> s, That this act shall not extend, or 
be construed to extend, to make void the dispositions of any 
lands, tenements, or hereditaments, or of any personal estate 


to be laid out in the purchase of any lands, tenements, or he¬ 
reditaments, which shall be made in any other manner or 
form than by this act is directed, to or in trust for either of 
-^iitnot to universities within that part of Great Britain called 

plC'}llUIC*C ^ 

iiic 2 uni- Enffland, or any of (he colleges or houses of learning wit liin 

versifier ^ ^ ... . . ^ 

or tla* col- cither of the said universities, or to or in trinst for the col- 

Etoitwin- Icgesof Eton, Winchester, or Westminster, or any or either 

Hiestcr, or of them, for the better support and maintenance of the scho- 

vVcstiilin* ' ^ * 

fiter. lars only upon the foundations of the said colleges of Eton, 
Winchester, and Westminster. 

No college V. Provided nevertiieless, and he it enacted by the autho- 
lo hold aforesaid. That no such college or house of learning, 

nrnre ua- ^ ^ ^ 
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which doth or shall hold or enjoy so many advowsons of cc- Towaons 
clcsiastical benefices as are or shall be equal in number to be ec^nal to 
one moiety of the fellows or persons usually stiled or re- 
puted as fellows, or, where there are or shall be no fellows.^®'’'*»^®‘ 
or persons usually stiled or reputed as fellows, to one moiety 
of the students upon the foundation, whereof any such col* 
lege or house of learning doth or may by the present consti¬ 
tution of such college or house of learning consist, shall from 
and after the twenty-fourth day of June, one thousand seven 
hundred and thirty-six, be capable of purchasing, acquiring, 
receiving, taking, holding or enjoying any other advowsons 
of ecclesiastical benefices by any means whatsoever; the ad¬ 
vowsons of such ecclesiastical benefices as are annexed to, or 
given for the benefit or better support of, the headships of 
any of the said colleges or houses of learning, not being com¬ 
puted in the number of advowsons hereby limited. 

VI. Provided always. That nothins: in this act contained 
shall extend or be construed to extend to the disposition, tend to es- 
grant, or settlement of any estate, real or personal, lying or 
being within that part of Great Britain called Scotland. 


14 Geo. 9. c. 90. 


IX. And zcliercas, bt/ an act made in the txocnt^-ninth year 29 Car. XL 
cf the reign of' king Charles the second, intituled, An act for 
prevention of frauds and perjuries, amongst other things, it 
is enacted. That estates pur autcr vie, nehtreof no devise 
should he made, should, in case there should be no special oc¬ 
cupant thereof, go to the executors or administrators of the 
party that had the estate thereof by virtue of the grant, and 
should be assets in their hands: and zchereas doubts have at isen, 
where no devise has been made of such estates, to whom the 
surplus of such estates, after the debts of such deceased owners 
thereof are fully satisfied, shall belong; be it enacted by the 
authority aforesaid, That such estates pur autcr vie, in case Suiplm of 
there be no special occupant thereof, of which no devise .shall 
have been made according to the said act for. prevention of jja', Yfnot 
frauds and perjuries, or so much thereof as shall not have <l(^vued. 
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been so devised, sliall go, be applied, and distributed, in the 
same manner as the personal estate of the testator or in¬ 
testate. 


25 Geo. 2. c. 6. 

An Act for avoiding and putting an End to certain Doubts 
and Questions relating to the Attestation of TV ills and Co¬ 
dicils, concerning Tital Estates in that Part of Great Bri¬ 
tain called England, and in his Majesty's Colonies and 
Plantations in America. 

WHEREAS l)Y an act made in the twenty-ninth year of 
the reign of his late Majesty King Charles the Second, in¬ 
tituled, “ An act for prevention of frauds and perjuries,” it 
is amongst other things enacted, tliat, from and after the 
twenty-fourth day of J une, in the year of onr I^ord one thou¬ 
sand six hundred and seventy-seven, all devises and bequests 
of any lands or tenements devisable, either by force of the 
statute of wills, or by tiiat statute, or by force of the custom 
of Kent, or tl'.e custom of any borougi), or any other parti¬ 
cular custom, shall be in writing, and signed by the party so 
devising the same, or by some other person in his presence, 
and by his express direction ; and shall be attested and sub¬ 
scribed in the presence of the said devisor, by three or four 
credible witnesses, or else they shall be utterly void and of 
none eftect, which hath been found to be a wise and good 
provision : l)ut whereas doubts have arisen who are to be 
deemed legal witnesses within the intent of the said act; 
therefore, for avoiding the same, be it enacted by the King’s 
most excellent iVIajesty, by and with the advice and consent 
of the f^)rd3 spiritual and temporal, and Commons, in this 
present parliament asbemblcd, and by the authority of the 
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same, That if any person shall attest the execution of any If a devi- 

will or codicil which shall be made after the twenty-fourth 

day of Juno, in the year of our Lord one thousand seven 

hundred and fifty-two, to whom any beneficial devise, le- awUl, tlie 

gacy, estate, interest, gift, or appointment of or alfoeting any losjacy 

real or personal estate, other than and except charges on 

lands, tenements, or hereditaments, for payment of anv debt «ttcsu- 

^ ^ ^ ^ j V . ellec- 

or debts, shall be thereby given or made, such devise, legacy, tuui. 
estate, interest, gift, or appointment, shall, so fiir only as 
concerns such person attesting the execution of sucli will or 
codicil, or any person claiming under him, bo utterly null 
and void; and such person slnill be admitted as a witness to 
the execution of such w'ii! or codicil, within the intent of the 
said act; notwithstanding such devise, legacy, estate, in¬ 
terest, gift, or appointment, mentionod in such will or co¬ 
dicil. 


IT. And be it further enacted by the authority aforesaid^ 
That in case, by any will or codicil already made, or hereaf¬ 
ter to be made, any lands, tenements, or hereditaments, are 
Or shall be charged with any debt or debts, and any creditor 
whose debt is so charged, hath attested, or shall attest the ex¬ 
ecution of such will or codicil, every s\ich creditor, notwith- 
ttanding such charge, shall be admitted as a witness to the 
execution of such will or codicil, within tlic intent of the 
said act. 

III. And be it further enacted by the authority aforesaid, 
That if any person hath attested the execution of any w ill or 
codicil already made, or shall attest the execution of any will 
or codicil which shall be made on or before the said twenty- 
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fourth day of June, in the year of our Lord one thousand 
seven hundred and lifty-tw’o, to whom any legacy or bequest 
is or shall be tliercby given, whether charged upon lands, te¬ 
nements, or hereditaments, or not; and such person, before 
lie shall give his testimony concerning the execution of any 
such will or codicil, shall have been paid, or have accepted 
or released, or shall have refused to accept such legacy or 
bequest, upon tender made tlier(*of, such person shall be ad¬ 
mitted as a witness to the exeentioii of such wdll or codicil. 
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ivitliin the intent of the said act, notwithstanding such legacy 
or bequest. 

1 V\ Provided always, and be it further enacted. That in 
cose of such tender and refusal as aforesaid, such person 
shall in no wise be intituled to such legacy or bequest, but 
shall be for ever atlcrwards barred therefrom; and in case 
of such acceptance as aforesaid, such person shall retain to 
his own use the legacy or bequest which shall have been so 
paid, satisfied or accepted, notwithstanding such will or co¬ 
dicil shall atlcrwards be adjudged or determined to be void 
for want of due execution, or for any other cause or defect 
wdiatsocvcr. 

V. And be it further enacted. That in case any such le-* 
gatec as aforesaid, who hath attested the execution of any 
will or codicil already made, or shall attest the execution of 
any ''ill or codicil which shall be made on or before the said 
tuenty-fourth day of June, in the year of our J^ord one 
thousand seven hundred and fifty-two, shall have died in the 
life-time of the testator, or before he shall have received or 
released the legacy or bc(|uest so given to him as aforesaid, 
and before he shall have refused to receive such legacy or 
bequest, on tender made thereof, such legatee shall be deem¬ 
ed a legal witness to the execution of such will or codicil, 
within the intent of the said act, notwithstanding such legacy 
or bequest. 

VI. Provided always. That the credit of every such wit¬ 
ness so attesting the execution of any will or codicil, in any 
of the discs in this act belbrc-mentioiied, and all circum¬ 
stances relating thereto, shall be subject to the consideration 
and determination of the court, and the jury, before whom 
any such witness shall be examined, or his testimony or at¬ 
testation made use of; or of the Court of Equity, in which 
the testimony or attestation of any such witness shall be 
made use of; in like manner, to all intents and purposes, as 
the credit of witnesses in all other cases ought to be consi¬ 
dered of and determined. 

VII. And bo it further enacted by the authority afore¬ 
said, That no person to whom any beneficial estate, interest, 
gill or appointment, shall be given or made, which is hereby 
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enacted to be null and void as aforesaid, or who shall hdve 
refused to receive any such Icg^acy or bequest, on tender 
made as aforesaid, and who shall have been exuniiiied as a 
witness concerning the execution of such will or codicil, 
ahall, after he shall have been so examined, demand or take 
possession of or receive any profits or benefit of or from any 
such estate, interest, gift, or appointment, so given or made 
to him, in or by any such will or codicil; or demand, receive, 
Or accept from any person or persons whatsoever, any such 
legacy or bequest, or any satisfaction or compensation fi)r 
the same, in any manner or under any colour or pretence 
whatsoever. 

VIII. Provided always, and be it enacted by the autho¬ 
rity aforesaid, Tliat this act, or any thing hereiii contained, 
shall not extend, or be construed to extend, to tlie case of 
any heir at law, or of any devisee in a prior wiil or codicil 
of the same testator, executed and attested according to the 
said recited act, or any person claiming under them respec¬ 
tively, who has been in quiet possession for the space of two 
years next preceding the sixth day of May, in the year of our 
Lord one thousand seven hundred and fiAy-one, as to such 
lands, tenements, and hereditaments, wliereof he has been in 
quiet possession as aforesaid; and also that this act, or any 
thing herein contained, shall not extend or be construed to 
extend, to any will or codicil, the validity or due execution 
whereof hath been contested in any suit in law or equity, 
commenced by the heir of such devisor, or the devisee in any 
such prior will or codicil, for recovering the lands, tene¬ 
ments, or hereditaments, mentioned to be devised in any will 
or codicil so contested, or any part thereof, or for obtaining 
any other judgment or decree relative thereto, on or before 
the said sixth day of May, in the year of our Lord one thou¬ 
sand seven hundred and fidy-one, and which has been al¬ 
ready determined in favour of such heir at law, or devisee, 
in such prior will or codicil, or any person clainring under 
them respectively, or which is still depending, and has been 
prosecuted with due diligence; but the validity of every 
such will or codicil, and the competency of the witnesses 
thereto, shall be adjudged and determined in the same man- 
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ner, to all intents and purposes, as if this act had never been 
made; any thinpj herein-before contiiined to the contrary 
thereof in any wise notwithstanding. 

IX. Provided always nevertheless, and it is hereby de¬ 
clared, That no possession of any heir at law, or devisee, in 
such prior will or codicil as aforesaid, or of any person claim¬ 
ing under them respectively, which is consistent with, or 
may be warranted by or under any will or codicil, attested 
according to the true intent and meaning of this act, or 
whore the estate descended or might have descended to such 
heir at law, till a future or executory devise, by virtue of any 
will or codicil attested according to this act, should or might 
take effect shall be deemed to be a possession within the 
intent and meaning of the clause lierein last before con¬ 
tained. 

X. And whereas in some of the British colonics or plan¬ 
tations in America, the said act of the twenty-ninth year of 
the reign of King Charles the Second, has been received for 
law, or acts of assembly have been made, whereby the attes¬ 
tation and subscription of witnesses to devises of lands, tene¬ 
ments, and hereditaments, have been required: therefore, to 
prevent and avoid doubts which may arise in the said colo¬ 
nics, or plantations, in relation to the attestation of such de¬ 
vises of lands, tenements, and hereditaments, be it enacted 
by the authority aforesaid. That this act, and every clause, 
matter, and thing therein contained, shall extend to such of 
the said colonies and plantations, where the said act of the 
twenty-ninth year of the reign of King Charles the Second, 
is by act of assembly made, or by usage received as law, or 
where, by act of assembly or usage, the attestation and sub¬ 
scription of a witness or witnesses are made necessary to de¬ 
vises of lands, tenements, or hereditaments; and shall have 
the .same force and effect in the construction of or for the 
avoiding of doubts upon the said acts of assembly, and laws 
of the said colonies and plantations, as the same ought to 
have in the construction of or for the avoiding of doubts 
upon the said act of the twenty-ninth year of the reigpi of 
King Charles the Second in England. 

XI. Provided always, That as to cases arising in any of 
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the said colonies or plantations in America, no such devise, 
legacy, or bequest as aforesaid, shall be made null and void, 
by virtue of this act, unless tlie will or codicil, whereby such 
devise, legacy, or bequest shall be given, shall be made after 
the first day of March, which shall be in the year of our 
Lord one thousand seven hundred and ^fty-three. 


S6 Geo. 3. c. 63. 


An Act for the further preventing Frauds and Abuses attend¬ 
ing the payment of fFageSy Prize Money^ and other al- 
lozoancesj due for the service of Petty OJJicers and Seamen 
on board any of his Majesty's ships. 

WHEREAS gi'eat frauds and abuses are daily practised Preambli*. 
in the receiving of seamen's xragesy notxcithstanding former 
acts of parliament made for preventing the same : for remedy 
zohercofy be it enacted by the King’s most excellent Majesty, 
by and with the advice and consent of the Lords spiritual and 
temporal, and Commons, in this present parliament assem¬ 
bled, and by the authority of the same. That, from and after Prom \'iz. 
the first day of August, one thousand seven hundred and -lu 

eighty-six, no letter of attorney, made by any petty officer, J’pem offi. 
or seaman in the service of his Majesty, his heirs or succes- 

, 1 . , valul, 

sors, or letter ot attorney, made by the executors or adnii- uiiU*,8 
nistrators of any such officer or seaman, in order to impower yacabip? 
or entitle any person or persons to receive any wage«, pay, 
or allowances of money of any kind, due, or to grow duo 
for such service, shall be good and valid, or sufficient for that 
purpose, unless such letter of attorney shall be made and 
declared to be revocable by the express words thereof; and 
that po letter of attorney, or will, made by any petty oflicer Letters of 
i»r seaman in the service of his Majesty, his heirs or succes- 
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attested hv SOTS, whereby any wage??, pay, prize money, or allowance of 
money of any kind, due, or to grow due for such service, is 
authorised to be received or bequeathed, shall be good and 
valid, and sufficient for the purpose, unless such letter of at¬ 
torney, or will, if made by any such officer or seaman, then 
in the service of his Majesty, his heirs and successors, shall 
be signed before, and attested by, the captain, or by the of¬ 
ficer then coninianding, and one or other of the signing of¬ 
ficers of the ship to which such petty officer or seaman shall 
belong, and shall specify in the body thereof, the name of 
the ship, and also the number at which the maker of such 
M'ill, or letter of attorney, stands upon the ship’s book ; or 
by tlje agent of any of liis jMajosty’s hospitals, or quarters 
appointed to receive sick and wounded seamen, commonly 
called sick quarters, in v.hich such petty officer or seaman 
may be for the tiinc ; and unless such letter of attorney, or 
W’ill, if made bv any such officer or seaman who shall have 
been discharged from the service of his Majesty, liis heirs or 
su’ccessors, or if such letter of attorney is made by the exe¬ 
cutors or administrators of any such officer or seaman, and 
made within tlic bills of mortality of the cities of JLoiidon 
and Westmiii'^tcr, is attested by an officer to be appointed 
by the treasurer of his Majesty’s navy, for the purpose of in¬ 
specting the wills, and letters of attorney, of such officers 
npitointid seamen, or, if made at any of the ports where seamen’s 

foi lll.lt ' _ • '■ 

piir;.o-o; if wagcs urc paid, is attested by the treasurer of tlie navy’s 
pou" ijychief or second clerk there, or if made at any other place, is 
rcroru'i*'" 2 ^ 1 f®sf^cd by the minister and churchwardens of any pari.sh in 
navy’s, England or Ireland, or in that part of Great Ilritain, called 

* 3tid ^ ^ 

fnanyother Scotland, by the minister and two ciders of the parish, where 
such petty officer or seaman, executors or administrators, 
shall respectively reside. 

II. And be it enacted, by the autliority aforesaid, That 
eicry such letter of attorney, and will, shall contain the 
name of the ship to which the person granting the same last 
suit iv.if. belonged, and also the full description of the re.- ’dence, pro- 
i'ession, or business, of the person to whom, or in whose fa¬ 
vour, the said letter of attorney, or will, is made, and also 
the day of the month, and place, where the said letter of at¬ 
torney, or will; was executed. 
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III. Ai»d be it enacted, by the authority aforesaid, That 
lifter such letter of attorney, or will, shall be executed un¬ 
der the hand and seal of the party, and attested in manner 
above-mentioned, the same shall not be delivered to such 
party himself, or to any person or persons for his behalf, but 
the same, if executed abroad, shall be, with all convenient 
speed, sent by the commander of any of his Majesty’s ships, 
or agent of his Majesty’s hospitals or sick quarters, at the 
times when they transmit their respective returns to the navy, 
and sick and hurt boards; or, if executed in Great Britain 
or Ireland, shall be sent liy the commander of any of his 
Majesty’s ships, agents of his Majesty’s hospitals, or sick 
quarters, treasurer of the navy’s clerks, minister of the pa- 
risli, or whoever of them shall attest such letter of attorney, 
or will, by the general j)Ost, addressed to tlie treasurer or 
paymaster of the navy, at tlie navy pay office, London. 

IV. And be it enacted, by the authority aforesaid, That 
the said treasurer, or paymaster of the navy, sliall imme¬ 
diately deliver over the same to tlie officer before-mentioned, 
appointed for inspecting the wills, and letters of attorney, of 
seamen; which inspector shall, immediately on receipt of 
anch letter of attorney, or >vill, duly register the same, in a 
numerical and alphabetical manner, in a separate book or 
books, to be kept by him for the purpose of registering such 
letters of attorney, and wills, specifying the date of such let¬ 
ter of attorney, or will, and the place where executed, the 
name and addition of the person in whose favour such letter 
of attorney is granted, and the name and addition of the exe¬ 
cutor or executors named in such wills, and the names and 
qualities of the witnesse<’, attesting tlie same ; and the said 
inspector is directed, and hereby required, if the same shall 
appear to be witnessed by tlie commander of any ship, or 
agent of his Majesty’s hospital, or sick quarters, or treasurer 
of the navy’s clerks, to examine and compare his signature 
to the attestation of such letter of attorney, or will, with 
that set and subjoined to the pay or muster-books of such 
ship, or with the returns made by the agent of such Ivoapital, 
or sick quarters, or any public accounts signed by such clerk 
of the treasurer of the navy, to all which documents it is 
hereby directed he shall have free access at all times, or with 
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any other instruments which he may have in his possession 
or power; and in case it shall appear to him that such letter 
of attorney, or will, is not genuine and authentic, lie shall 
not pass the same, but shall give notice by letter, to be sent 
by the general post, to the person in whose favour such let¬ 
ter of attorney is granted, or person or persons named exe¬ 
cutor or executors in such will, informing him or them that 
the said letter of attorney, or will, is stopt, and the reason 
thereof; but if, upon such examination and enquiry, it shall 
appear to the said inspector, that the said letter of attorney, 
or will, is genuine and authentic, he, or a person authorised 
to officiate lor him, shall sign his name to such letter of at¬ 
torney, or will, and also put a stamp thereon, to be made 
and kept for the purpose, in token of his approbation thereof; 
and every such letter of attorney shall be kept as one of the 
vouchers of the treasurer of the navy’s accounts : and the 
said inspector shall, immediately after such enquiry and ap¬ 
probation, give notice by letter, to be sent by the general 
post, to the person in whose favour such letter of attorney 
is granted, that he has received and approved of the same, 
and he shall at the same time send to such attorney a check, 
specifying the number of such letter of attorney, the name 
and addition of the person granting the same, the name and 
addition of the person in whose fayour the same is granted, 
the date end place when and where executed, and the names 
of the witnesses attesting the same, which said check shall 
be signed and stamped by tlic said inspector, or person au¬ 
thorised to officiate for him, and shall, to such attorney, 
stand in the place of his original letter of attorney, and shall 
be to him a sufficient authority to demand payment of and 
discharge all such wages, pay, prisse money, or allowance of 
money, to which the person granting the same was entitled, 
for his service on board any of his Majesty’s ships; and the 
said inspector shall in like manner give notipe, to be sent by 
the general post, to the person or persons named and ap¬ 
pointed executor or exeputors in such will, that suph will is 
received and approved of; and the said inspector shall num¬ 
ber and register the said will so signed and stamped by him 
as aforesaid, and shall make out a check, in the manner as 
aboi*c directed, with respect to letters of attorney, whici) 
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check he shall forward in like manner to the said executor 
or executors, and which shall be a sufficient authority for 
them, or for their attornies, to apply, upon the testator's 
death, to the said inspector, requesting that the will may be 
directed and sent by him to a proctor in Doctors Commons, 
where they may, on application, obtain probate thereof; 
which probate, when obtained, sliall be lodged with the said 
inspector of seamen's wills, who, or the person authorised to 
officiate for him, is hereby directed to certify, upon tlio check 
formerly delivered, that a probate has been granted, and the 
check shall then, to such executor or executors, stand in the 
place of such probate, and shall be to him sufficient authority 
to demand payment of and discharge all sums that sliall be 
due to him as executor to the party who made the said will. 

* V. And be it enacted, by the authority aforesaid. That the 
above-mentioned inspector shall, in return to all letters of 
attorney, and wills, received by him from ministers of pa¬ 
rishes, give notice as aforesaid, to the said minister, who 
transmitted the same, and not to the grantor tliereof, of his 
having passed and approved of such letter of attorney, or 
will, and send the check by the general post, made out in the 
manner above-mentioned, to the said minister; and which 
notice from the said inspector shall be addressed to the mi¬ 
nister of the parish, (naming the same,) without inserting 
the name of such minister, to be delivered to him at his 
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manse or dnclling-housc; and every such minister of a pa¬ 
rish shall deliver the said check to the party who executed 
such letter of attorney, or will: and all letters and packets Lrttcn 
addressed to, or sent by, the said treasurer or paymaster of thp^pmfii. 
the navy, or inspector to be appointed as aforesaid, shall, 
from and after the passing of this act, be sent and received iiostage. 
free from the duty of postage, in tlie same manner, and under 
the same restrictions, as the clerk assistant, and chief clerk 
without doors, of the house of Commons of Great Britain, 
now send and receive the same. 


VI. And be it enacted, by the authority aforesaid, That Grants of 
all captains and commanders of ships, shelly upon their Jjtornoyte 
monthly muster books, or returns, specify which of the men, 
mentioned in the said returns, have granted .aiiy letter of at- monthly . 

retui-Bk, 
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fornpy during that month, or space of time, from the pre¬ 
ceding returns, by inserting the date thereof opposite to the 
party’s name. 

The steps VII. And be it enacted, by the authority aforesaid, That 
to recover when any petty officer or seaman belonging, or who shall 
dne toinui belonged, to any of his Majesty’s ships, shall die intes- 
iMtate”* leaving any wages, pay, prize-money, or allowance of 

money of any kind, due to them in re«»pf ct of such service, 
the same shall not be paid unto any representative of such 
intestate, but upon letters of administration, to be obtained 
in the following manner; videlicet^ The person claiming 
such administration, shall give in a note or petition, to the 
inspector of seamen’s wills, stating the name of the deceased, 
and to what part of his JMajostj’s dominions he originally 
belonged, and the name or names of the ship or ships on 
board of which he served, together with his own name and 
addition, at full length, and his relation to, or connection 
with, the deceased, and also what other relations, to the best 
of his knowledge, tlie deceased has alive at the time, and 
where they are resident; and which petition shall be certi¬ 
fied by two reputable housekeepers of the parish, town, or 
place where such petitioner is resident, certilS iiig that they 
believe the contents of the said petition to bo true; and 
which petition and certificate shall be further certified by the 
minister of the parish, and tivo of the cliurchwardens, or 
two of the elders, certifying that the two persons who certi¬ 
fied the petition, in manner above-mentioned, are resident 
within the parish, and persons of good repute : whereupon 
the inspector of seamen’s wills, as aforesaid, shall make such 


enquiiy^ as to him shall appear necessary, for ascertaining 
the truth of the said petition ; and if, upon such enquiry, he 
shall be satisfied of the truth thereof, and it also appearing 
that no will of such deceased has been lodged with him, he 
shall deliver or send, to the person claiming to be such ad¬ 
ministrator, an abstract of the said petition, with a note or 
ticket subjoined thereto, signed by the said inspector or per¬ 
son authorised to officiate for him, and marked with his 
stamp, certifying that the contents of the said petition appear 
to him to be tnie^ and that the person claiming to be aduii- 
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nistrator, may obtain letters of administration to the de¬ 
ceased, provided he is otherways entitled thereto by law; 
which certificate shall be directed by the inspector to a proc¬ 
tor in Doctors’ Commons, for the purpose that letters of ad¬ 
ministration may pass in favour of the petitioner, if entitled 
thereto by law, but not otherways; and such original peti¬ 
tion and certificate shall be lodged, and remain in the records 
of the treasurer of the navj, and be preserved by him; and 
the letters of administration, when obtained, siiall be lodged 
and registered, in the same manner with the probates of wills, 
in the hands of the inspector, who is hereby directed to grant 
a check, signed and stamped by him, or by the person autho¬ 
rised to officiate for Iiim, to the administrators, or their at- 
tornies, which shall stand in the place of the administration, 
and be to tliein a rs.lllicient authority to demand payment of, 
and discharge, all sinus tliat shall be due to them as adnii- 
ni‘'trj-tors to tlie party deceased. 

Vdll. And it is hiM'eby further enacted, That if any proc¬ 
tor, register, or other officer of any ecclesiastical court, 
shall be aiding and assistingin procuring probate of the will, 
or letters of administration, for the purpose of enabling any 
person to receive the wages, pay, prize-money, or allow’ance 
of money of any kind, due, or becoming due, for their ser¬ 
vice on board any ship or ships then in, or formerly belong¬ 
ing to his Majesty, his lieirs and successors, without first 
obtaining the certificate from the inspector of seamen’s wills, 
and letters of attorney, or person authorised to officiate for 
him, in manner above-directed, every such proctor, register, 
or other officer, shall forfeit and pay the sum of five hundred 
pounds, and for ever after be incapable of acting as proctor, 
register, or in any other capacity, in an) ecclesiastical court 
in CJreat Britain or Ireland. 

IX. And be it enacted, by the authority aforesaid. That 
(he lord high admiral of Great Britain, or the commissioners 
l<)i' cxeculing the office of lord high admiral of Great Bri¬ 
tain, shall direct abstracts of this act to be printed, and that 
a competent number of copies of the said abstracts be deli¬ 
vered to tlic captain or commander of every‘ship and vessel 
of b.is Majesty, his heirs and successors ; and such captain 
or commander, as soon as the ship or vessel by him com- 


Penalty #111 

proctoi'', 

tSre. 

iiig in pro* 
curing pro* 
bates of 
wills, »\'C, 
conti ary 
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Abstract 
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nianded shall be put into sea pay, shall cause one of the said 
printed abstracts to be hung up and affixed to the most pub¬ 
lic place of such ship or vessel, and shall cause the same to 
be constantl)* kept and renewed, so that they may at all times 
be accessible to the petty officers and seamen on board of 
such ship or vessel; and the commissioners of the navy are 
hereby charged and directed strictly to enquire whether the 
directions hereby given for hanging up and affixing the said 
abstracts, as aforesaid, have been duly observed by the cap¬ 
tain or commander of such ship or vessel, and not to grant 
such captain or commander his general certificate until they 
are fully satisfied thereof. 


32 Geo. 5. c. 34. 

An Act for explaining and amending an Act parsed in the 
tzeent^’Sixth year of the rtign of his present Majesty, in- 
tituled, An Act for the further preventing frauds and 
abuses attending the payment of wages, prize money, and 
other allowances, due for the service of petty officers and 
seamen on board any of his Majesty’s ships: and for fur¬ 
ther extending the ben^ts thereof to petty officers and sea¬ 
men, non-commissioned officers of marines, and marines, 
serving, or who may have served, on board any of his Ma- 
Jesty^s ships. 

WHEREAS an Act, passed in the twenty-sixth year of the 
reign of hispresent Majesty, (intituled, An Act for the fur¬ 
ther preventing frauds and abuses attending the payment of 
wages, prize money, and other allowances due for the ser¬ 
vice of petty officers and seamen on board any of his Majes- 
ty*s ships:) and whereas it is Just that the provisions of the 
said Act should be extended to marines serving on board ships 
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in his MajesU/s service, and teould conduce much to the ad» 
vantage of the representatives of seamen and marine* if the * 
same zcerc further extendi d, and certain ports thereof ex¬ 
plained and amended: be it therefore enacted by the King's 
most excellent Majesty, by and with the advice and consent 
of the Lords spiritual and temporal, and Commons, in thisJ 
present parliament assembled, and by the authority of the 
same, That no letter of attorney, or will, made or executed Piom Au- 
by any non-connnissioned officer of marineG, or marine, or 

letter of altorney made or executed by the executor or exe- 

_ •' attorney or 

cutors, or administrator or administrators, of any such non- will of a 

commissioned officer of marines, or marine, after the first day missfontd 

of August, one thousand seven hundred and ninety-two, shall 

be good and valid, and sufficient for receiving the whole or ""tritic, to 
„ - . . .. -be valid, 

any part ot the wages, prize money, or other allowances of unless 

money due, or which may hereafter become due, to such "orrttng*^to 
nou-commissioned officers of marines, or marine, for their recited 
services in the navy, or to such administrators or executors, 
as the representatives of such non-commissioned officers of 
marines, or marine, unless such letter of attorney, and W'ill, 
shall be made, executed, and attested in tlie manner and 
form, and agreeable to the directions in the diflerent events 
specified and mentioned in the aforc-mentioned act, passed 
in the twenty-sixth year of the reign of his present Majesty; 
and all letters of attorney, and will, so made or executed by 
any non-conimissioned officer of marines, or marine, for the 
purpose of receiving and bequeathing all or any part of their 
wages, prize money, or other allowances due to them, or let¬ 
ters of attorney made by such executor and administrator, 
for the purpose of receiving money due to him or them, as 
representative of such non-commissloncd officer of marines, 
or marine, shall be transmitted, inspecled, checked, and 
proved in the same manner, and under the same penalties 
and forfeitures, as by the act above-mentioned is directed 
and enacted in regard and with respect to letters of attorney, 
and wills, made and executed by petty officers or seamen in 
his Majesty's service, or by the executors and administrators 
of such petty officers and seamen, in so far as the afbrc-men- 
tioned act, passed ia the twenty-sixth year of the reign of his 



190 


32 Geo. 3. c. 34 . 


[App. 


present Majesty, is not repealed, altered, or amended, by this 
present act. 

Leitcis of II* Provided always, and be it further enacted by the aii- 

ordTrT^ tliority aforesaid, That no letter of attorney, or order, made 

clrir ‘^“y P®^^y oincer, seaman, non-commissioned 

prtty offi- oflicer of marines, or marine, wlio shall have been discharged 

from the service of his Majesty, his heirs or successors, and 

within ^y|jQ 1,0 at or within the distance of seven miles from 
vcven miles 

of a port any of the ports where soainen’s wages arc paid for such 

incn’ 3 ^ service, at the time of making such letter of attorney, shall 

wupps nre wood and valid, and suil*icieut for recei\ in«: the whole or 
then paul, ” , ’ . ® 

iiot valid, any part of the nages, prize monev, or other allowances of 

luilt-jsat- , , 

tested hy a money ttue, or to grow due, to such petty omccr, seaman, 
iit dMu-er*^ non-coininissioncdoft’icer of marines, or marine, for such scr- 
ofihe vice, unless such letter of attornev, or such order, shall be 
signed belbre and attested by a clerk of the treasurer of the 
navy at such port, or by the inspector of seamen’s wills, and 
powers of attorney; any thing in the aforesaid act to the 
contrary thereof in anywise notwithstanding. 

Ill. And be it enacted by the authority aforesaid, That, 
from and ailer the said first day of August one thousand 
seven hundred and ninety-two, when and so often as any 
rors, &c. a petty officer, seaman, non-commissioned officer of marines, 

CPllltKMtc ' ^ . . 

in tho ini- or marine, sliall be in anyways discharged from any ship or 
vessel in the service of his Majesty, his heirs or successors, 
the captain or commanding otficer of such ship or vessel 
shall make, or cause to be made out, a certificate in the man¬ 
ner and form following, or to the like effect: 


Captains 

to 

to (IjS- 
rliaijEfccl 
oOi 


lowing 

form* 


Form of 
ecititicate. 


No. 


THESE are to certify, That A. B. has served as 
on board of his Majesty^s ship 
under my command, from the day of 

to the day of dated the 

of 

A. B. M feet inches high, is 

of a complexion, and aged years. 


And wliich he shall sign with his name, and deliver, or cause 
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to be delivered, to such petty officer, seaman, non-commis¬ 
sioned officer of marines, or marine, at the time of his being 
discharged; and no petty officer, seaman, non-commissioned 
officer of marines, or marine, shall be entitled to receive Ids 
wages, pay, or other allowances for services on Ijoard any 
ship or ves&el in tlie service of his Majesty, his heirs or suc¬ 
cessors, unless at tlie time of paying such wages, pay, or al¬ 
lowances, lie shall be identified by one or more of the coni- 
tni^sioned or warrant officers who belonged to the ship or 
vessel at the time, or during some part of the time, for which 
he may so claim the payment for such services, or unless lie 
produces a certificate as above described, and directed to be 
delivered to him as aforesaid; no petty officer, seaman, non- 
coniinissioiicd officer of marines, or marine, who shall be 
discharged from any ship or vessel in the service of his Ma¬ 
jesty, into any other ship or vessel in such service, shall be 
entitled to receive his wages, pay, or allowances of any hind, 
for his service on board of the ship to which he shall have 
last belonged, unless he shall enter and be mustered three 
times in the sliip or vessel into which he shall be so dis¬ 
charged, or appear upon the books of such ship or vessel in¬ 
to which he next goes to be regularly discliarged tlicrefroin; 
or if such petty officer or seaman, non-coniraissiojied officer 
of marines, or marine, be taken by the enemy, unless he vo¬ 
luntarily return and enter on board some ship or vessel in 
the service of his Majesty', his heirs or succcs-ors, in a rea¬ 
sonable time after he shall be released from pri:^on; or if the 


No petty 
cflicpr,&c. 
to be entit* 
led to re¬ 
ceive Ills 
Writes, un- 
lesshisper- 
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ship or vessel in which such petty officer or seaman, non¬ 
commissioned officer of marines, or marine, last served be 
lost or destroyed, and the crew, or any part of the crew, be 
saved, unless he enters again in a reasonable time on board 
some ship or vessel in such service; or if such petty olficar 
or seaman, non-commissioned officer of marines, or marine, 
be discharged from the ship or vessel to which he bolunged, 
to any of his Majesty's hospitals, unless he enters the ship or 
vessel to which he shall be discharged from such hospital, or 
be discharged out of the service; or unless, in any of the 
above specified events, reasonable cause shall be shewn, and 
allowed by the commissioner of the navy comptrolling suo't 
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paymclit, and the clerk of the treasurer of tlie navy making 

the same, for not producing such certificate, or for non-com* 

pliance with any thing herein directed. 

^ce^^jlcc. enacted by the authority aforesaid. 

Mho has That no petty officer or seaman, non-commissioned officer of 
ruiilioma . 

ship '^haii iiianiies, or inariiio, ulio ^hall be marked on the books of any 
wagcriin- ®^*'P vessel in the service of his Majesty, his heirs or sue- 
mark he ‘^^^sors, as having run therefrom, shall receive his wages, 
taken off. pay, prize money, or oilier allowances of money for such ship 
or lessel, unless such mark sliall be taken off by order of the 
commissioners fur executing the offide of lord high admiral 
of Great Britain, or by order of the commissioners of his 
Majesty’s navy. 

V. And be it further enacted by the authority aforesaid, 

shipiliav- . ^ ' 

in:; been That whcn and so often as any ship or vessel, having been 

more* ***^ twehe or more calendar months in sea pay, sliall be or ar- 

iTav ^sh d” ^ Great Britain where any commissioner of 

arrive the navy shall be or reside, and money shall have been issued 

001110118-”^ for payment of the wages due upon the books of such ship or 

UiTnlivy vessci, sufficient time shall be allowed for sending to the na- 

rosidos, yy office, preparinff, and examining the books of the said 

BTirJ aiirinAw * / ■ 1 O 


Wlim 
•hip'. Iiav- 
in;( Ix-cn 
twelvt' or 


arrive the navy shall be or reside^ and money shall have been issued 

€01110118-”^ for payment of the wages due upon the books of such ship or 

X"mivy vessel, sufficient time shall be allowed for sending to the na- 

rosidos, yy office, preparinff, and examining the books of the said 
and money * > r i a 

•iiaii beift- ship or vessel; and the wages due to tlie officers or seamen, 

paying non-commissioncd officers ot marines, or marine, of or be- 

\va^s tbr ®^**P vcssel, for tlic time during which the 

tlie time said books shall have been examining and preparing (which 

are pre- shall lie done without delay) shall be reserved and kept in 

fihail'be re- ^^rrear, over and above the six months ordered to be left un- 

aervod paid by an act made in the thirty-first vear of the reign of 
over the r , " . . ^ 

8 !x months his late Majesty King George the Second, intituled, y/rt 
nnpailf^* Jor the encouragement of seamen employed in the royal naxy^ 
?o si'iTuo establishing a regular method for the punctual^ fre- 

%. c. 10. quent, and certain payment of their wages ; and for enabling 
them more easily and rendilq to remit the same for the support 
of their wkes and families^ and for preventing frauds and 
abuses attending such payments^ any thing therein contained 
to tiie contrary notwithstanding. 

letter VI. And be it further enacted by the authority aforesaid, 
of affornrv • i i ^ 

to be pass- That, from and after the said first day of August one tlioii- 

fiiipcctor, seven hundred and ninety-two, no letter of attorney 

aotiiaccr. granted by any petty officer, seaman, non-commissioned of- 


Jifo letter 
of attorn ev 
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ficer of marines, or marine, shall be psissed, stamped, and tificate is 
allowed of by the inspector of seainen^s wills and powers of In ih" 
attorney, until a certificate is produced to him from the cap- lowing 
tain or captains, or commanding officer or commanding of¬ 
ficers of the ship or ships, vessel or vessels, to which the 
grantor of such letter of attorney at the time belonged, and 
for which the wages, pay, or allowances to be received by 
such letter of attorney became due, and which shall be in the 
manner and form following, or to the like effect: 


No. 

THESE are to certify^ That A. B. has serzed as Fonn^ 
on board of his Majestifs ship 
finder my command^ from the to the 

dated the of 

A. B./s fvH inches highj is 

of a _ compU'jcion^ and aged years. 

unless such power of attorney shall have been made on board unless oxe- 

thc ship or vessel fur which he claimed payment for his ser- board 

vices as aforesaid, and is executed in the manner or form di- to7edte'd 

rected by tlic before-mentioned act of the twenty-sixth year 

^ ^ bonable 

of the reign of his present Majesty, or unless reasonable cause be 
cause shall be shewn to and allowed by sucli inspector of d/spens^ng 
seamen’s wills and powers of attorney, or person authorised tliercwitli. 
to act for him, for dispensing with all or any of such certifi¬ 
cate or certificates. 

VII. Provided also, and be it further enacted by the au- An order 
thority aforesaid. That when any sum, not exceeding the smnnlt 
sum of seven pounds, shall be due and payable, by the rules 
of the navy, to any petty officer or seaman, non-commission- “po“ 
cd oflicer of marines, or marine, in respect ot liis services in surer ot' 
the navy, it shall and may be lawful for such petty officer or be*^attes\*^ 
seaman, non-commissioned officer of marines, or marine, to ** 

' ' lierem 

give an order in writing for the payment of the same, upon mi-utionr<i 
the treasurer of the navy, which order shall be revocable as 
in the case of powers of attorney, and shall be payable to the 
person.in such order named, or to his order; and the same 
shall be attested by the captain or commander, or any other 
VOL. II. o 




of the signing ofiicri*s, or a lieutenant of the ship, on board of 
Mhich such services were performed, accompanied with a 
certificate from one of the signing officers or lieutenants of 
such ship, certifying the particulars of the services of the 
drawer of such order, and the said order and certificate shall 
be laid before the said inspector, who shall examine the same, 
and if he sees no cause to suspect the truth and authenticity 
thereof, he shall stamp and pass the same for payment; but 
if he shall see good cause to suspect the truth and autlienti- 
city of such order, he shall report the same to the treasurer, 
or to the paj master of the navy, and shall enter his caveat 
agiiinst the same, which shall prevent any money from being 
had and received thereon, until the same shall be authenti* 
cated to the satisfaction of the said treasurer or paymaster. 

And for the better explaining and distinguishing 
those o fficers in his Majestys serviee zsho are herein described, 
and in former acts have been described, inferior or petty offi¬ 
cers, and non-eoinmissioned officers if marines and likewise 
for the better explaining and distinguishing of that part of the 
compliment on board his JMajisttfs ships zcho are herein de¬ 
scribed, and in former arts have been described, to be seamen 


Who arc to 
be deemed 
petty offi¬ 
cers, 

within the 
meaning of 
thib and 
fomuT 
acts. 


and marines, be it enacted by the authority aforesaid, That 
all and rvt‘ry ])ar< of the said complement of such ship and 
ships shall be, and are hereby declared to be, ))etty or infe¬ 
rior olficers, seami'ii, iion-comniissioiu.*d oflTicers of marines, 
or marine, excepting such as are rated upon the books of 
such ships, admirals or (lag olficers, and llieir secretaries, 
captains, ami lieutenants, masters, second masters, and pi¬ 
lots, physicians, surgeons, cliaplains, boatswains, gunners, 
carpenters, and pursers, captains of marines, captain lieu¬ 
tenants of marines, liiMitenants, and quarter masters of ma¬ 


rines. 


Months to IX. And he it furlher eiia< t<*d by the autliority aforesaid, 
be reck- . . • ^ ^ 

oiu*«l hy That all months mentioned in this and preceding acts of par- 

Air,except bameiit, relating to the navy, shall be counted and reckoned 

calendar months, excepting only in the computation of pay, 

pay, &c. wages, and other allowances, which shall be computed and 

cast by reckoning twenty-eight days to the month, according 

to tbc'usual practice of the navy. 


9 . 
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X. And, for the purpose of more effectually^ preventing 
frauds andforgeries in the execution and attesting of letters of 
attorney, wills, orders, or certificates, made by or in favour of 
petty officers, seamen, non-commissioned officers of marines, or 
marine, be it enacb'd by the autliority aforesaid, That every Lirutf- 
lieulonant on board any of his Majesty’s ships shall, upon a 
page of every muster book of such ship, sign his name, for i a- m 
the purpose, and for the purpose only, that the iiisjiector of ,j,M>.s’ior 
seamen’s wills, or such persons as shall be deputed by hi;n, 
may have the opportunity of comparing the same with the ‘'Jk 
name of any such lieutenant, attesting the will, letter of at- Uie micsia- 
torney, certificate, or order, executed by or in favour of any &c. 
petty officer, seaman, non-commissioned officer of marines, 
or marine. 

XI. And be it enacted by the authority aforesaid. That Captaim 
all captains and commanders of ships shall, upon tlieii’ 
inonthlv muster books or returns, specify which of the men 
mentioned in the said returns have granted or issued any 

will or testament during that month or space of time from tin* month, 
the preceding returns, by inserting the date thereof opposite 
to the party’s name. 

XII. And be it further enacted. That when and so often Capiaiiii 
as any captain or commander of any ship or vessel shall sail 

from any foreign station at a time Avhen no opportunity shall 

. 11 lio„s iipn 

Oner of transmitting to the navy board the muster books, «*> oppor- 
tickets and lists, by this or other acts of parliament directed tranlnhu 
to be made out and transmitted, then and in every such 
case such captain or commander shall leave such muster 
books, tickets, and lists with the naval officer, if any such wnh tin* 
officer shall lie and reside at such place, or if there shall be 
no naval officer at such place, then and in that case w itii 
some respectable merchant, or other person, with proper di¬ 
rections to forward the same to the principal officers and 
commissioners of his Majesty’s navy, by the first safe oppor¬ 
tunity thereafter. 

XIII. And be it further enacted by the authority afore- Captains 
jaid, That if any captain or conimander sliall be in anyways moved to 
removed from any ship or vessel in his Maiestv’s service, he 

shall deliver, or cause to be delivered over to his successor, muster 
one complete muster book, signed by himself and tlie proper Iiu2 
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re5sor^, ofTicors, made up to the time of such removal, and ilbr which 
give re- pcccive a receipt from the said successor; and the 

ccipts lor principal officers and commissioners of his Majesty’s navy, 

tlic ‘ ^ , 

viiiimit arc hereby strictly directed and required not to grant to any 
’^“ch captain or commander the general certificate to entitle 
to wages, or pay for such ship or vessel, unless such 

ed, &c. receipt shall he produced to them, or unless thereto required 
hy particular order from the lord high admiral of Great 
Britain, or from the commissioners for executing the office 
of lord high admiral of Great Britain, or any three or more 
) of such commissioners, in cases of necessity, and on its being 
made appear to their satisfaction, that the directions herein¬ 
before given in this behalf have been complied with, as far as 
the nature of the service would admit. 

Parish mi- XIV. Provided always, and be it further enacted by the 

jiistprsni3y ^ * • 

deliver authority aforesaid, That it shall and may be lawful for the 
minister of any parish to whom the inspector of seamen’s 
n-d by the wills shall transmit his check of any letter of attorney, or 

lU'^ptvtor ^ ^ . 

nt'si Hiii. iiv will, passed and allowed by him, to deliver the said check to 
the attorney or executor in the said letter of attorney, or 
will, named and appointed, any thing contained in the said 
act passed in the twenty-sixth year of tlie reign of his pre¬ 
sent Majei-ty to the contrary thereof in anywise notwith¬ 
standing. 

J^ctiers of XV. And be it further enacted by the authority aforesaid, 
and That all letters of attorney, and wills, made prior to the first 
mined**by August one thousand seven hundred and eighty-six, 


the iiispcc- by petty officers and seamen belonging to any of his Ma- 

p!iaU issue jcsty's ships, or by the executors or administrators of such 

in'easo poBy officers and seamen, and every letter of attorney, and 

fluspicion ^yj]] made by any non-commissioned officer of marines, or 
11 report ^ ^ ^ , 

to theiiea- marine, or by the executors or administrators of such non- 
tiic^avy, commissioned ofiiccrs of marines, or marine, prior to the said 
first day of August one thousand seven liiindred* and ninety- 
two, for tlie purpose of receiving money of any kind in res¬ 
pect of his services in the navy, shall be inspected and exa¬ 
mined by the inspector of seamen’s wills, for the purpose of 
prc\ anting frauds, forgeries, or impositions of any kind there¬ 
in ; and if such inspector shall see no cause to suspect the 
auUicnticity of the same, he shall affix the stamp of his office 


3 
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and issue checks for the same; but if he shall see g;ood cause 
to suspect the truth and authenticity of such letter of attor¬ 
ney, or will, he shall report the same to the treasurer or to 
the {paymaster of the navy, and shall enter his caveat against 
such letter of attorney, or will, which shall prevent any mo¬ 
ney from being had and received thereon, until the same 
shall be authenticated to the satisfaction of the said treasurer 
or paymaster. 

XVI. And be it enacted by the authority aforesaid, That Wagps of 

n* '••in. persons (ly. 

where any petty olficer or seaman, non-commissioned officer intrs. 
of marines, or marine, belonging, or who shall have belonged pahi^onfy 
to any of his Majesty*s ships, has died or hereafter shall die 
intestate, leaving any wages, pay, prize money, or allow- tion, ob- 
ances of money of any kind due to him, in respect of services uiiimamivr 
in his Majesty’s navy, the same shall not be paid, from and 
after the said first day of August one thousand seven hun¬ 
dred and ninety-two, unto any representative of such intes¬ 
tate, but upon letters of administration, to be obtained in the 
following manner; viz. The person claiming such adminis¬ 
tration shall send or give in a note or letter to the inspector 
of seamen’s wills, stating the name of the deceased, tlie name 
of the ship or ships to which he belonged, and that he has 
, heard or been informed of his death, and requesting the in¬ 
spector to give such directions as may enable him to procure 
letters of administration to the deceased, or to the like effect, 
upon receipt whereof the inspector of seamen’s wills shall 
deliver or send to the person claiming such administra- 
tion, a paper in the words and form foUowing, or to the 
like effect: 
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1 ' 


LIST. 

Kt Decree—AV iHi>\t. 


•M - 

-("hild. 

::i ^ — 

-Fiithrr. 

-Jth — 

-Mother. 

nh — 

-Drother or Sister- 

()tll - 

-GrniuUfather, or 


(iiaiid'inollier. 

7j!i- 

- tliicic, /Vunt; Ne¬ 


phew, or Niece. 

Klh -- 

- Cowu^ermnn. 

J'.li 

- Comin-fjerinan, 


once removed. 

jotli- 

- Second-cousin. 


If A VlNCr obtained injbrma~ 
tion, Thai A. B. born about the 
^rar 17 at 

ami belonging to his Majesit/'s 
ship 

about the year 

died at in the month 


of 17 teithoul leaving any tcill, to the best 

if my knowledge and belief; I now apply for a eerlifieatc to 
enable me to obtain letters of administration to his effects, 

being his and JoSicyhis? nearest of 


kin, no one, to the best of my knowledge, and belief, of a nearer 
degree being living, at the lime of the death oj the said de~ 

ceased, who died a Jo*rwidower? 

My place of abode is 


C. D. 

WE hereby eerlify, That we personally know the above 
subscribing C. D. and believe what stated to be 

rue. 

E. F. 

G. H. 


Both inhabitants of the parish of 
the county of 


in 


No. 

WE hereby certify. That the above E. F. G. H. are known 
to us, are house-keepers, and persons of good repute. 

Witness our hands. 

Dated at ^ I. K. Minister, 

this day ^ L. M. C Churchwardens 

of 3 N. O. ^ or Elders. 

N. B. If the person applying, is the widow of the parij 
deceased, she must forward, herewith, an extract from the 
parish register, or some other authentic proof of her mar¬ 
riage. 
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If the deceased died after he had left the naval service, an 
extract from the parish register, of his burial, or some other 
authentic proof of his death, must likewise be sent to this 
office. 

If the person applying, knows any proctor in Doctors 
Commons, | } is desired to mention his name, that ho 

may be employed in obtaining the letters of administration. 

This application, when filled up and attested, is to be sent 
by the general post, under cover, directed to the treasurer, 
or to tlic paymaster of his Majesty’s navy, London. 


And upon the receipt of the said paper, the person claim¬ 
ing such administration, shall fill up, or cause to be filled up, 
the several blanks in the first part of the said paper, accord¬ 
ing as the trutli may be, and sliall duly subscribe the same,* 
and two inhabitants of the parish within wliich the person 
claiming such administration shall residi', shall sign the first 
certificate on the said paper, having previously filled up the 
blanks therein, agreeably to the (ruth ; after which, the mi¬ 
nister and twocliurchwardcns, if in Itlngland, and two elders. 


wiiu'iimiist 
be tilled up 
and certi¬ 
fied ; and 
if the iii- 
bpretor be 
s:itislied, 
he sliiill 
make out 
a cei'lili- 
eate in the 
follow iiiff 
fornv 


if in Scotland, shall sign the secojid certificate, upon the 
aforesaid paper, the blanks therein being first filled tip agree¬ 
ably to the truth; and tht; said paper being in nil things 
completed, according to the directions thereon, and hereby 
given, the saint* shall be returned, addressed to the treasurer, 
or to the jiayrnaster of his Majesty’s navy, London, who, 
upon receiving the same, shall direct the inspector of sea¬ 
men’s wills, to examine the same, and nyikc such cncpiiry re¬ 
lative thereto, as may appear to him necessary on that btdialfj 


and being satisfied, be shall forthwith make out a certilicats 
in the following form, or to the like effect: 
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jict of Parliament, 32 George III, ch, 34 . 
No. 


CERTIFICATE to ohlain LETTERS of 
ADMINISTRATION, 


Navy Pay-office, 


Form of 
certificate. 


HAVING duly examined an application, made to this 
office, by C. D. of and 

county oj staling that 


{ «?h« S ” { “'S’f of of A. B. original/jf 

0 / and late a 

belonging to his Majesty's ship 


and who died intestate, a upon the 


day of and without leaving any 

one of a superior degree of kindred to him ; and it appearing 
that no will of the deceased has been lodged in this office, I 
therefore grant this abstract of said application, and certify, 
that I believe what is therein stated, to he true, and also that 
the said C. D. may obtain letters of administration to the ef¬ 
fects of the said deceased, zchich appear not to exceed the sum 


of pounds; provided always that ^ 

is otherwise entitled thereto by law. 


I. P. Inspector, 


To 

Proctor in Doctors' Commons, 

N. B. The previous commission or requisition is to be ad* 
dressed agreeably to the superscription of the within cover, 
in virhich the same is to be enclosed, and forwarded by the 
proctor \ and when the commission or requisition shall be 
returned to this office, it will be forwarded to him, and he 
is then to sue out letters of administration, and send them to 
the inspector, with his charge noted thereon. 

Certificate And after filling up the blanks therein, as the case may be, 
^cssut to shall sign and address the spunc to a proctor, or proctors, in 
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Doctors’ Commons, the said inspector of seamen’s wills, ® proctor, 

’ . ' with a let. 

shall, at the same time, inclose and send with such certifi* ter irom 

cate, a letter, addressed to the minister and churchwardens, tor in lile*^ 
or elders, as the case may be, of the parish within which the 
person applying for such letters of administration then re¬ 
sides ; and the treasurer, or the paymaster of his Majesty’s 
navy, or the said inspector, or either of them, shall frank 
the said letter, so as to carry the same, and the previous 
commission, or requisition, to be inclosed therein, free of the 
charge for postage, and which letter so to be addressed to 
the minister, and to the churchwardens, or ciders, as the case 
may be, shall be in the words, figures, and form following, 
or to the like effect: 

No. 


Nav^ Pay-offtcey day of 

Rev. SIR, 

HAVING received an appUeation, attested hy you, and Pom of 
two I of your parish, from C. D. also of your 

parish, stating that ^or'iie^ M the and 

of kin of late a fZ?!" ? 

to his Majtsty'’s navy, and requesting leave to administer to * 
his effects ; 

I am directed by act of parliament, of the thirty-second of 
George the third, ch. 34 . to forward you the enclosed 

i requisition. W^r the purpose of swearing Jorhci? accord- 
ingly: provided, to the best of your knowledge and belief, 

^or he ^answers the description contained in the same. 

I am. Rev. SIR, 

Your most obedient Sei'vant, 

I. P. Inspector. 


P. S. When the 


; commission or 
requisition 

to return it, addressed 


^ is executed, you will plee^se 


To the treasurer, or 

To the paymaster of his Majesty's navy, London; 
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jtnd sped!/)/ and describe the receiver-general of the land-tax, 
collector of the customs, collector of the excise, or cleric of the 
check, whose abode is nearest to the person applying, who will 

he directed to pay wages due to the deceased. 


To A. B. 

Minister of the parish of 


N. B. If the application above-mentioned, was not attest¬ 
ed by you, as stated therein, be pleased to return the enclosed 

^ *^*rcquiTi'uoir ^ immediately, that means may be taken to dis¬ 
cover the imposition. 


I’rocior, And the inspector, before he sends such certificate, as bo- 

On rf('civ- ■ 

ine t'ertifi- fore directed, to the proctor, in Doctors’ Commons, shall fill 

blanks therein, agreeably to the circumstances of the 

«in> oiu a case; and the proctor or proctors to whom such certificate 
provioiis 1 11 • ,, , ‘ 

conimis- Shall be addressed and sent, and which shall likewise enclose 

to tranMnit letter to the minister, churchwardens, or elders, as aforc- 

wifhTe’ immediately upon receipt of the same, sue out 

Ifttir, to the previous commission or requisition, or take such other 
the minis- ii i , 

tor. proper and legal steps, as may be necessary towards enabling 

the person so applying for letters of administration, to the 
deceased intestate, to obtain the same, and shall enclose such 
previous commission or requisition, or other legal and neces¬ 
sary instrument, with instructions for executing the sanic^ 
ill the letter so to be addressed to the minister and church¬ 
wardens, or elders, and which had been transmitted to him 
by the inspector of seamen’s wills, along with the aforesaid 
certificate, and shall forward such letter and inclosure as 


Minifttcn, 
on receiv¬ 
ing sucU 
commis¬ 
sions, to 
procure 
the execu¬ 
tion of 
them, and 
transmit 
them to the 
pay office. 


aforesaid, by the general post, agreeably to the address put 
tJiereon by the treasurer of the navy, the paymaster of the 
navy, or the inspector of seamen’s wills. 

XVII. And be it enacted, by the authority aforesaid. That 
the minister and churchwardens, or elders, as the case may 
be, shall, immediately upon the receipt of such letter as 
aforesaid, with the previous commission or requisition, or 
other instruments inclosed therein, take such steps as to them 
may seem proper or necessary, for procuring the execution 
of such previous commission or requisition, or other instru- 
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inent transmitted by the proctor, to be executed, and being 
so executed, he or they shall transmit the same to the trea¬ 
surer, or to the paymaster of his Majesty’s navy, T^ondon; 
and if the person applying for such letters of administration 
shall be, and reside at a distance from the place where the 
wages, prize-money, or other allowances of money due to 
the deceased, arc payable, he or they shall specify and de¬ 
scribe the receiver-general of the land-tax, collector of the 
customs, collector of the excise, or clerk of the check, who 
may be most convenient, or nearest to such person applying 
for such administration; and the said treasurer, or pay¬ 
master of his Majesty’s navy, shall, innncdiately upon the 
receipt thereof, send the said previous commission or requisi¬ 
tion, or other legal instrument, executed by the person ap¬ 
plying lor the administration as aforesaid, to tlic aforesaid 
proctor, in Doctors’ Commons, who, in pursuance thereof^ 
shall forthwith sue out, and procure, letters of administra¬ 
tion, in favour of the person so applying for the same, in 
the nianncr and form above-mentioned, to the estate and ef¬ 
fects of the person who has so died intestate, as aforesaid. 

XV HI. And be it enacted, by the authority aforesaid. 
That where any petty olHcc'r, seaman, non-commissioned of¬ 
ficer of marines or marine, belonging, or who shall have be¬ 
longed to any of his Majesty’s ships, has died, or hereafter 
shall die, and shall have left a will or testament, appointing 
any executor or executors therein, any pay, w'ages, prize- 
money, or allowance of money, which may have been due, 


Persons 
living at » 
distance 
from 
places 
where 
wages arc 
paid, 

to describe 
the iUMr- 
est nreiv- 
cr-general 
of the laiid^ 
ta.\, Sic. 

Treasurer 
of the navy 
to send the 
picvioiis 
coniiiiis- 
sion wlion 
oxecultd 
to tlie 
proctor, ill 
order that 
letters of 
aihuitiis- 
tration 
may be ob¬ 
tained. 

Executors 
to obtain 
probates of 
wills in the 
manner 
Iierein di' 
rccted. 


or owing to such testator, at the time of his death, shall not 
be paid over to, or recovered by, such executor or executors, 
■but upon prolxites of such wills, to be obtained in the 
following manner; (viddivet) after such wills shall have 
been transmitted, inspected and lodged in the office of the 
treasurer of the navy, as directed by the afbre-meiitinned act 
of the twenty-sixth year of the reign of his present Majesty, 
the inspector of seamen’s wills, and powers of attorney, shall 
issue, or cause to be issued, a check, in lieu thereof, with di¬ 
rections to return the same upon the testator’s dcatli, and to 
which check there shall be subjoined a blank certificate, to 
be signed by two reputable housekeepers of the parish, 
where such executor is resident, at the time such certificate' 
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shall be so returned to the pay-office of the treasurer of the 
navy, certifying that they personally know and believe that 
he is the person described as executor in the said check; and 
also another blank certificate, to be signed by the minister of 
the said parish, and two of the churchwardens, or two elders 
of the same, as the case may be, certifying, that such two 
persons who certified, as above-mentioned, are resident 
within the parish, and of good repute ; and such check and 
certificates shall be in the form and words following, or to 
the like effect: 


No. CHECK. 

Form of JT being directed by acts of parliament, twenty-sixth 

given, on George 3. chap. 63. and thirty-second George 3. chap. 34. 
wRs'atthe granted by petty officers and seamen, non-com- 

office officers of nmrines, and marine, belonging to his 

Majesty's navy, shall be lodged in this office., for purposes 
therein specified ; and that a check shall be issued for every 
such will, mentioning the particular heads thereof, which, by 
virtue of the said act, shall stand in place of the same ; 

this is therefore issued to shew receipt at this office, 
of a will, dated at upon the 

day of granted by A.'R. 

now of formerly of his Majesty's ship 

in favour of C. D. and appointing E. F. 

aiid which is attested by G. H. and I. K. The 
above E. F. upon the testator's death, is entitled, upon produc¬ 
tion of this check, to demand of this office, the wages, pay, or 
tuny other allowances due to the deceased; and that the above- 
mentioned will he directed and sent to a proctor, in Doctor's 
Commons, to obtain a probate thereof, which is also to be 
lodged in this office. 

WE hereby certify. That we personally know the above de¬ 
scribed E. F. the present fwlder of this check; and that he is 
fin inhfibitant of this parish, 

I..M. 

, N.O. 

inhabitants cf the parish of 
in the county of 
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WE hereby certify, That the above L. M. and N* O. are 
JcnozDn to us, are housekeepers, and persons of good repute. 
Witness ou% hands. 

At 'v P. Q. Minister, 

this dap i R. S. f Churchwardens y 

of j T. U. ^ or Elders, 5 

If the testator dies after he leaves the tiaval service, a cer¬ 
tificate of his burial, or some other authentic proof of his 
death, must likewise be sent to this office. 

If the exccut knows any proctor in Doctor*s Com- 

^urihe^ desired to mention his name, that he may 

be employed in obtaining the probate. 

The above certificates are to be filled up upon the testa¬ 
tor’s death, and the check to be sent by the general post, un¬ 
der cover, directed to the treasurer, or to the paymaster of 
his Majesty’s navy, London. 


And the said check having been, with the certificates, duly 
filled up, returned to the treasurer of the navy, or to the 
paymaster of the navy, in the event of the testator’s death, 
and the said original will having been passed and stamped 
in the manner specified and directed by the aforesaid act, 
passed in the twenty-sixth year of the reign of his present 
Majesty, the inspector of seamen’s wills, or the persons au¬ 
thorised to act for him, shall note thereon the amount of the 
wages due to the said deceased, and shall forward the said 
will to such proctor, or proctors, in Doctor’s Commons, as 
aforesaid, together with a letter, addressed to the minister and 
churchwardens, or elders, as the case may be, of the parish 
within which the said executor or executors, applying for 
such probate of will, shall then reside; and the treasurer, 
or tlie paymaster of his Majesty’s navy, or the said inspector, 
or either of them, shall frank the said letter, so as to carry 
tlie same, and the previous commission, or requisition, to be 
inclosed therein, free of charge for postage; and which let- 


On retiim 
of clict’ks, 
&c. to tlie 
pay-office, 
the inspec. 
tor to note 
the wa2;e3 
due, and 
forward 
the will to 
the proc¬ 
tor, with a 
letter in 
the follow- 
in*: lUlIfi. 


t6rj so to be addressed to the minister and churchwardens^ 
or elders, as the ease may be, shall be in the words, figure^:, 
and form following, or to the like effect: 
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Nav^ Pay-officcy 181 

Rec. SIR. 


Form of 
tlic letter. 


HAVING received a check, formerly/ issued hy this office, 
to which there arc certificates annexed, attested by you, and two 

r"* .r'cMcm'"’? »/.!/our parUh, ccrlifylng lhal C. D. also of 
your parish, is the person described in the said check, to be the 
execut to A. B. late a )j*narinc 


Jesty's navy, and requesting that a probate of the will of the 
said A. B. may be granted. 

I am directed by act of parliament, of the thirty-second 
of George the third, chap. 31. to forxoard you the en¬ 
closed yfcqSoal and copy of the will, for the purpose of 
swearing the person so named execut ^ accordingly. 


I am. Rev. SIR, 

Your most obedient seivant, 

I. P. Inspector. 


P. S. Whin the ^7cqi?is7tTon ^ is executed, you will please 
to return it, together with the copy of the will, addressed 
To the tnasurer, or 

To the paymaster of his Majesty's navy, Ijondon. 

And specify and describe the. receiver-general of the land-tax, 
collector of the customs, collector of the excise, or clerk of 

the check, xAiosc abode is nearest to the execut who will 

be directed to pay ^ ^,'",1^ the wages due to the deceased. 

To A. B. 

Minister of the parish of 

l*ioctor oil And the said proctor having received the said will, and the 
the will said letter, so written by the inspector, shall immediately sue 
to sue out out the previous commission, or requisition, or take such 
a previous proper and legal steps as may be necessary, towards 
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enabling the said executor, or executors, so applying for j 

probate of the said will, to obtain the same, and shall enclose to transmit 
such previous commission, or requisition, or other legal and 
necessary instrument, with instructions for executing the 
same, as also a copy of the said will, in the letter so to be ad> tvr. 
dressed to the minister, churchwardens, or elders, and shall 
forward such letter and enclosures as aforesaid, by the gene¬ 
ral post, agreeably to the address put thereon by the trea¬ 
surer of tlie navy, by the paymaster of the navy, or by the 
inspector of seamen’s wills. 

XIX. And be it enacted, by the authority aforesaid. That Ministers, 

the minister, and the churchwardens, or elders, as the case inRsudi 

may be, shall, immediately upon the receipt of such letter, mIohs, to 

as aforesaid, with the previous commission, or requisition, or 

other instruments, enclosed therein, take such steps as to , 

' ' ^ ‘ tlu-iM, and 

them may seem proper or necessary tor procuring the exe- transmit 
j. £1 , . • . . ... t, tiiciii to the 

cution ot such previous commission, or requisition, or otlier office. 

instrument, directed by the proctor to be executed, and the 

same being so executed, he or they shall transmit the same 

to the treasurer, or to the paymaster of his Majesty’s navy, Porsons 

London; and if the person applying for such probate of will, * 

shall be, and reside at a distance from, the place where the t'lumplace* 

wages, prize-money, or other allowances of money, due to uukcs are 

the deceased, are payable, he, or they, shall specify and de- 

scribe the receiver-general of the land-tax, collector of the nearost 

customs, collector of the excise, or clerk of tlie check, who of 

may be most convenient, or nearest to the person appl\ ing ! ‘“j',*,] 

for such probate; and the said treasurer, or paymaster of his 

^ . 7 I J iiitiiavv 

Majesty’s navy, shall immediately, upon receipt thercor, send to semi tiu* 
the said previous commission, or requisition, or other legal conunu- 
instrunients, executed by the person applying for the pro- 
bate, as aforesaid, to the aforesaid proctor in Doctors' Com* tutiieproc- 
nions, who in pursuance thereof shall forthwith sue out and tainpiu- 
procure such probate. tj-ius. 

XX. And be it enacted, by the authority aforesaid. That Creiiitur 
w'lieii any person or persons, alleging him, her, or themselves 

to be creditor or creditors of any petty officer, scanian,> non- ‘u;,'to potty 
commissioned officer of marines, or marine, dying intestate, scaiuci/ 
or leaving a will, of which tlie executor or executors shall ij,piy 
renounce the execution, or shall refuse to act thereupon, mspec- 

' ^ ' tor ot acit- 

uicu’a willa 
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the ai^unt character be desirous of procuring letters of 

orhisd(s administration^ or letters of administration, with will an- 
Biaiid, &c. jipxed, in order to receive any wages, pay, prize-money, or 
other allowances of money, of any kind, due to such petty 
officers or seamen, non-commissioned officers of marines or 
marine, in respect of services in his Majesty’s navy, the 
same shall not be paid unto an) such creditor or creditors as 
aforesaid, but upon letters of administration, or letters of 
administration, with will annexed, to be obtained in the fol¬ 
lowing manner; (videlicet) such creditor or creditors shall 
apply by letter, or note, to the inspector of seamen’s wills, 
stating the nature and amount of his demand; and if the 
person, upon whose account the wages, pay, prize-money, or 
other allowances are due, shall have died after he left the 
naval service, such creditor shall also exhibit a satisfactory 
proof of such death ; and if he knows any proctor in Doc¬ 
tors’ Commons, whom he may wish to employ, he shall men¬ 
tion his name to the said inspector, who shall further ret|uire 
a certificate, signed by two reputable housekeepers of the 
parish, where such creditor is resident, certifying, that they 
personally know him, and believe that he is the person w'hoin 
he describes himself to be, and also another certificate from 
the minister of the said parish, and two of the churchwar¬ 
dens, or two of the elders of the same, as the case may be, 
certifying that such two persons who signed and certified, as 
above-mentioned, are resident within the parish, and of good 
Inspector repute; and upon receiving such certificates, together with 
account/* a stated account, in writing, of such creditor’s demand, he 
and make gijjjll siffii his name to such account, exhibited by such cre- 
ficato of ditor, and sliall also put a stamp thereon, in token of his ap- 
niand, and probation thereof; and every such account, and the vouchers 
to*a proc/ exhibited by such creditor, shall be kept by the said inspec¬ 
tor, vitii a Qg vouchers of the accounts of the treasurer of the navy, 

letter m ' . n • j* i » 

the follow- and such inspector shall immediately make, or cause to be 
i(|g form, certificate, stating the nature and amount of 

such creditor’s demand upon the estate of such petty officer, 
seaman, non-commissioned officer of marines, or marine, as 
aforesaid, deceased, and shall sign and stamp, and forward 
the same to the proctor, or proctors, in Doctors* Commons, 
as shall have been named hy such creditor, and he shall also 
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enclose, and send therewith a letter, addressed to the minis¬ 
ter and churchwardens, or elders, as the case may be, of the 
parish within which the person applying as creditor, for such 
letters of administration then resides, and the treasurer, or 
paymaster of his Majesty’s navy, or the said inspector, or 
either of them, shall frank the said letter so as to carry the 
same, and the previous commission, or requisition, or other 
necessary instruments to be inclosed therein, free of the 
charge for postage, and which letter so to be addressed to 
the minister, and to the churchwardens, or elders, as the case 
may be, shall be in the following words, figures, and form, 
or to the like elTcct: 


No. 


Nuvt/ Pviy-ojpce^ 


181 


Ri c, sm, 

HAVING received certificates^ attested hi/ you^ Form 


and Izro 


$ churchwardens ) 
I eldcis ( 


your parish, from C. D. stating 


letter. 


that hr is resident therein, and desiring to administer to the ef 
fects of A. 11. late of his .Majesty^s navy, as his creditor: 

J am directed hy act of parliament of the thirty-second 
of George the third, eh. i34. to foricard you the enclosed 

t itHiuKsitiou S fi**" dif purpose of swearing him accordingly. 


I am, Rev. SIR, 

Your most obedient servant, 

I. P. Inspector. 

P^S. When the ^'reqlHiition ^ executed, you will please 
to return it, addressed 
To the treasurer, or 

To the paymaster of his Majesty's navy, London. 

And specify and describe the receiver-general of the land-tax, 
collector of the customs, collector of the excise, or clerk of the 
cheeky whose abode is nearest to the above creditor, who will be 
directed to pay that part of the wages due to the deceased, 

which ^ appears by law entitled to receive* 

To A. B. 

Minister of the parish of , 

•p 


,TOL. II 



no 


52 Geo. 3. c. 34. 



Proctor to And thc proctor, or proctors, to whom the aforesaid certifi- 
necessary cate shall be addressed and sent, and which shall likewise 
SMiV" enclose thc letter to the minister, churchwardens, or elders, 
oLhllJTipf* ^ aforesaid, shall immediately, upon receipt of thc same, 
tors of ud. sue out the previous commission, or requisition, or take such 
uon^'l'ci otlrcr proper and legal steps as may be necessary, towards 
enabling the person so applying as creditor, for letters of ad¬ 
ministration to such deceased, to obtain the same, and shall 
enclose such previous eommissiom, or requisition, or other 
legal and necessary instruments, with instnictions for exe¬ 
cuting thc same, together with a copy of the will, in cases of 
administration with the will annexed, in the letter so to be 
addressed to the minister, churchwardens, or elders, and 
shall forward such letter and inclosures as aforesaid, by the 


Ministers 

and 

church, 
wurtlrns to 
take the 
steps ne¬ 
cessary for 
*Tutin{j 

la- 

nicnts, as 
dircfteci 
by the 
proetor, 
and to 
tran.Hmit 
them to 
the treasu* 
rcr of thc 
navy, 6cc. 


general post, agreeably to the addreSaS put thereon, by the 
treasurer of the navy, payma.stcr of the navy, or thc inspec¬ 
tor of seamen's wills, and if it shall be necessary to cite thc 
next of kin, notice of such citation shall be previously given 
to the said inspector, who shall point out one or more public 
papers, in which such citation shall be inserted. 

XXI. And be it further enacted, by the authority afore¬ 
said, That the minister and churchwardens, or ciders, as thc 
case may be, shall, immediately upon the receipt of such let¬ 
ter, as aforesaid, with the previous commission, or requisi¬ 
tion, or other instruments inclosed therein, take such steps 
as to them may seem proper or necessary, for procuring tlic 
execution of such previous commission, or requisition, or 
other instrument, directed by the proctor to be executed, 
and, being so executed, he or they shall transmit thc same to 
the treasurer, or to the paymaster of his Majesty’s navy, 
London; and if the person applying for such administra¬ 
tion, shall be, and reside at a distance from, tlic place where 
the wages, prize-money, or other allowances of money, due 
to the deceased, are payable, he or they shall specify and de¬ 
scribe the receiver-general of tlie land-tax, collector of the 
customs, collector of the excise, or clerk of the check, who 


may he most convenient, or nearest to sucli person, claiming 
Treasurer such administration; and the said treasurer, or paymaster 
such 10 - of his Majesty’s navy, shall, immediately upon receipt 
stiuments thereof, send the s^d previous commission, or requisition, 
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or other legal instruments, executed by the person applying totheproc* 
for the administration as aforesaid, to the aforesaid proctor, letters of 
or proctors, in Doctors’ Commons, who, in pursuance there- “rJillon*" 
o^ shall forthwith sue out, and procure, letters of adminis- 
tration, in favour of the person so applying, as creditor for 
the same, in the form and manner above-mentioned, to the 
Ostatc and effects of the person who has died as aforesaid^ 
but which letters of administration may, and shall, only en¬ 
title such administrator, as creditor, to receive, such part of 
the estate of such petty officer, seaman, non-commissioned 
officer of marines, or marine, as shall satisfy the amount of 
the claim or demand, made by him as aforesaid, together 

with cxpcnces incurred in establishing his right as aforesaid, Balance, 

^ ® ^ ^ alter pa)-* 

to receive the same, and the balance of such intestate’s es- ]■!» tlie 
tatc, (if any,) after satisfying the demand of such creditor, 
and cxpcnccs incurred, shall remain in the hands of the 

* ' _ , nistcrjim, 

treasurer of the navy, subject to the claim and demand of to remain 

any other creditor, next of kin, or executor, to take and re- uoasurcr, 

ceive the same, when legally authorised so to do- 

XXL 1. And be it further enacted. That as soon as any Assoona<« 

letters of administration, or probates of wills, or letters of 'admliris- 

admiuistration, with will annexed, have been obtained, and 

passed the seal of the proper court, in the inannor herein- obtained 

before directed, in the different events hcrein-before spcci- the ^Toctor 

fled, the proctor, or proctoi*s, who have sued out the same, to the 

shall immediately send such letters of administration, or treasurer, 

probates of wills, or letters oi administratian, with the will tcrot'tiie 

annexed, addressed to the treasurer, or to the paymaster of arc to d!-* 

his Majesty’s navy, together with an nedount of his or their tia* m- 
j j jy o ^ ^ ^ ^ ^ bpeetorto 

charges and expcnces, in obtaining the same^ which said js»uca 
charges and expenccs shall not exceed the sum or sums ‘■***'®*‘> 

. hercin-after allowed to be charged, in the different events 
herein-nfter specified; and the said treasurer, or paymaster 
of his Majesty’s navy, upon receiving such letters of admi¬ 
nistration, or probates of wills^ or letters of administration, 
with M'ill annexed, shall direct the inspector of seamen’s 
wills, or the person authorised to act for him, to issue, or 
cause to be issued, a check, containing the heads of such 
letters of administration, or probate of will, or letters of 
administration, with will annexed, as the case may be; and 

v2 * 
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thft said inspector, or the person authorised to act for himj 
shall note thereon the amount of the said proctor, or proc- 
ter*s charges and ejqpences, provided the same shall be at, 
and after the rates herein-after allowed to be charged, and 
likewise specify and describe upon the said check, the re¬ 
venue officer, or derk of the check, residing as aforesaid, 
nearest to the administrator, or executor, so to be named in 
such check, if such communication shall have been made to 
him; and in cases of letters of administration, or letters of ad¬ 
ministration, with will annexed, granted to creditors, he shall 
also note upon such check the amount due to such creditors, 
and which check, of letters of administration, or letters of 
administration, with will annexed, so prepared, shall be de¬ 
livered over by him to the said administrator, and which 
check of probate of will shall be delivered over by him to 
the said executor, together with the copy of the will which 
had been transmitted to him by the proctor, or proctors, in 
Doctors* Commons, the said copy being first stamped by the 
inspector, if the said administrator, or the said administra¬ 
tor, with the will annexed, or the said executor, as the case 
may be, shall be present, or demand the same in person, but 
if he shall not be present, but be and reside at a distance, 
then, and in that case, the said inspector shall deliver such 
check, and such copy of will, to the deputy paymaster, and 
which shall be in the following form, or to the like effect: 

No. CHECK. 

Nao^ Pay-officcy day of 

IT being directed, by acts of parliament, ttsenly-sixlh 
George the third, chap. 63- and thirty-second George the 
third, chap, S4. that letters of administration, and probates of 
mils, granted to the representalites of petty o fficers and sea^ 
men, non-commissioned officers of marines, and marines, be- 
longing to his Majesty^s navy, shall be lodged in this office, as 
touchers to the treasurer, for payments made thereon, and 
thdt a check shall be issued for every such administration, and 
probate of will, and administration, with will annexed, speci¬ 
fying the pxrtimlaT heads thereof, which, by virtue of the said 
act, shall stand in p^e of the same,* 
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This is therefore issued to shew receipt at this office of 

C Letters of administration ^ 

< Probate of will ^granted to C. D. of 

( Letters of administration, with will annexed, j 

in the county of 

(Administrator ) 

as < Executor S of A,l^» late of his Mojestu^s 

'Administrator with will annexed ) 


'Administrator with will annexed 
dated 


day of 


No. 

Remittance bill to be addressed tO' 
at 

^ C Letters of administration. ^ 

The ajbrcsaid\ Probate of will € were 

(. Letters of administration, with will annexed 3 

sued out by * 

Proctor in Doctors' Commons^ whose charges amount to 

I. P. Inspector. 

To the deputy paymaster of the navy. 


XXllI. Provided also, and be it further enacted, by the If the snm 
authority aforesaid, That where any sum, not exceeding thie ceeds^iiot 
.^uiii of ten pounds, shall be due for the services as aforesaid, ^ 

of any petty olficcr or seaman, non-commissioned officer of i»ae a cer- 
marines, or murine, deceased, in order that the widow, next 
of kin, creditor, or person named as executor in any will or 
testament, of such petty oificer or seaman, non-commissioned 
officer of marines, or marine, may not be put to great ex- 
pence, it shall and may be lawful for the inspector of sea¬ 
men’s wills, after having taken the previous steps to ascer¬ 
tain the justness of their respective claims, to probate, or 
administration, or administration with will annexed, (in like 
manner as he has been herein-beforc directed to take, in 
cases of granting certificates to Doctors* Commons, for let¬ 
ters of administration, or letters of administration, with will 
annexed, or for probates of wills,) to issue, or cause to be 
issued, a certificate, in the following form, or to the like 
effect: 





SS Geo. 3. c. 34f. 


^ct of parliament^ thirty-second George the thirds chap, 34. 
No, 

CERTIFICATE. 


Navy Pay-off ce^ day of 


Form of 
ccrtilicatc. 


JJA VING duly examined a claim, presented to me as 
inspector of seameti's wills, Sfc. by A.^.of 

in the county of stating that 


is the of C. D. originally of 

and lately a | marine^ 

jesty*s ship and xfho died at 

on the 


I therefore hereby certify, That J believe the contents as 
therein stated, to be true, and also, that the said A. B. is en¬ 
titled to receive whatever wages, prize-money, and other al¬ 
lowances of tnoney, may be due to the said deceased, provided 
the amount thereof does not exceed the sum of ten pounds, 


Remittance bill to be addressed to 
at 


I. P. Inspector. 


To the deputy paymaster of the navy, who shall take care 
to note hereon all sums which he shall pay, or cause to he 
paid, upon the authority of the same. 


Certificate And which pcrtificatc, so prepared, shall be delivered over 
vered to *' hy him to the said widow, next of kin, creditor, or person 
&c Tf pr?’ executor, if he or they shall be present; but if he 

sent, other, or they shall not be present, but be and reside at a distance, 

SC to tliC • • 

depiity then, and in that case, the said inspector shall specify and 
paymaster, describe, upon the said certificate, the revenue officer, .re¬ 
siding as aforesaid, nearest to such widow, next of kin, cre- 
ditor, or person named as executor, and shall deliver such 
certificate to the deputy paymaster, 
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XXIV. And be it further enacted, That the said deputy Deputy 

paymaster, upon rcceinng sucli check, or such certificate, oanveiv- 

addressed to him, as the case may be, shall cause the n^hole or”cei tifr^’ 

of the watres due thereon, to be calculated and ascertained 

® , compute 

in the usual manner, in which calculation, consideration thewayes 

shall be had to the proctor's char<;e, if any such charge shall the^baiuir« 

have been incurred, which shall bo abated and deducted P"*** 

' • • • - 
from the said wages, and be immediately paid to the said 

proctor, or some person authorised to receive the same on 
his behalf, and tlie amount due on such check, or certificate, 
as the case may be, being so ascertained, and the proctor's 
charge, where there may be any, being so deducted, the net 
balance, or that part of the net balance which may be due 
to the administrator, executor, ividoiv, next of kin, or per> 
son named as executor, or creditor, shall immediately be 
paid to him or them, if he or tliey shall be present; and 
the check, or certificate, upon which the same was so paid, 
shall also be delivered to him or them, tliat it may be and 
remain in his or their hands, and stand in place, and instead 
of letters of administration, or probate of tlie will, or letters 
of administration, with will annexed, as an authority to re¬ 
ceive whatever other sums may be due, or become due, to 
the estate of such deceased. 

XXV. And be it further enacted, I'hat in case the said ifthe party 

executor or administrator, widow', next of kin, or creditor, ^ 

or person named as executor, shall not be present, but be 

and reside at a distance, the said deputy paymaster, or trea- made out 
surer's clerk, shall make out, or cause to be made out, a re- 
mittance bill, or bills, for the net balance, or that part of the 
net balance ascertained, as aforesaid, and which-shall be in 
Hic following form, or to tho like eift.Tt: 
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Da^f of 

ffi' ’• 


K«r. 

Sin, 

PA Y to B. (f on ^ ^ 

i their j 

producing end delivering the duplicate hereof 
the sum of being an ac¬ 

count of the wages of D. E, belonging to his Ma¬ 
jesty s ship the if the same be de¬ 

manded within six calendar months from the date 
hereof otherwise you are to return this bill to the 
treasurer of the navy, at the pay office of the navy, 
London, 


) 


{ The receiver general of tlic land tax in the 
county of 

The collector of the customs at the Port of 
The collector of the excise at 
The clerk of the check at 

Signed F, G. Commissioners of the navy. 

Attested H. I. Clcrh to the treasurer of the navy. 

By virtue of the act of the thirty-second of George the third. 

N. B. The personating or falsely assuming the name and 
character of any person entitled to receive the wages of any in¬ 
ferior officer or seaman, non-commissmicd officer of marines or 
marine, or procuring any other to do the same, in order to re¬ 
ceive wages due to such officer or seaman, non-commissioned 
officer of marines or marine, is made felony without benefit of 
clergy, by the thirty-second of George the third. 

The oAicer to whom the within bill is addressed, i.s directed 
by act 0^32 Geo. 3. chap. S4. to examine the duplicate thereof 
when presented, and inquire into the truth, by tlie oath of 
the person presenting the same; and being satisfied, he is to 
testify to that purpose upon the back of the bill, and pay the 
amount without fee or rewan ^; but if he shall not be able to 
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pay the amount, from not having public money sufTicient in 
his hands, he shall note the cause of his refusing payment, 
and shall appoint another day, ivithin one month at furthest 
from that time, and shall deliver back the bill, so noted, tO' 
the person presenting it. And rf, upon complaint to the 
commissioners, it shall appear that the officer to whom this is- 
addressed has unnecessarily delayed payment, taken any fee, 
or made any deduction whatsoever, he shall be fined a sum. 
not exceeding fifty pounds. 

And which bill shall be signed, attested, forwarded and 
transmitted in the manner directed in cases of parties desir- to be sign¬ 
ing their wages to be remitted at the pay of a ship, by the [n V^os rf 
aforesaid act, passed in the thirty-first year of the reign of de. 
his late Majesty; and which remittance bills shall be made wages to be 
payable to such persons only as shall be expressed as admi- the pay ot' 
nistrators, executors, widows, next of kin, or creditors, in 3 j'Geo**a 
the check or certificate issued as before directed by the in- &c. 
specter; and all the money payable by the treasurer of the 
navy upon such check of administration or probate of will, 
with copy of will annexed, being made into a remittance bill 
or bills, the treasurer's clerk shall examine the said check, 
and if it shall appear that there are no further sums due by 
the said treasurer of the navy, but that the full sum due by 
him upon such authority has been paid and satisfied, his said 
clerk shall inclose the said check, together witli the said copy 
of will, in the letter or cover which contains the bill of re¬ 
mittance, and forward it by the same conveyance to the ad¬ 
ministrators or executors, widows, next of kin or creditor*!, 
that it may be and remain in their hands, and stand in place 
and in stead of the original administi'atioii or probate of the 
will, as an authority to receive whatever other sums may be 
due or become due to the estate of such deceased. 

XXVI. And be it enacted by the authority aforesaid, On pro- 

ductioii of 

That as soon as'the duplicate of any remittance bill or bills the duplU 
inadeout in favour of or granted in the manner herein-before remitt!in*re 
directed in the difterent events specified, to any administra- ^ 
tor, executor, widow, next of kin, creditor or person named general of 
as executor to any petty oilicer, seaman, non-commissioned tax, &c. 
ollicer of marines or marine, shall be produced and delivered 
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to any receiver general of the land tgx^ collector of the cus¬ 
toms, collector of the excise or clerk of the check, in Great 
Britain respectively, within six calendar months from th« 
date thereof, he is hereby required and enjoined to examine 
such duplicate, and enquire into the truth thereof, by the 
oath of the person producing the same, which oath he is 
hereby authorised and directed to administer, and upon be¬ 
ing duly satisfied to testify the same on the back of such bill, 
s^etTbair and immediately to pay the person or persons to wliom 
ed tort™' made payable, and who shall be entitled 

to receive the same, without fee or reward on any pretence 
navy, &e. whatsoever, the sum contained in such bill, taking liis, her or 
their receipt for tlie same on the back thereotj which bill so 
paid, upon being produced and delivered, together with the 
duplicate thcreofj at the navy office, shall be immediately as¬ 
signed for payment by three or more commissioners of the 
navy, and shall be immediately repaid l)y the treasurer of 
the navy to such receiver general of the land tax, collector 
of the customs, collector of the excise, clerk of tlie check, or 
to the order of any of them respectively, wlio shall have paid 
such bill; but in case the duplicate of such bill shall not bo 
produced and delivered, and the payment thereof be de¬ 
manded within six calendar months from the date thereof, 
then the said receiver general of the land tax, collector of 
the customs, collector of the excise or clerk of the check, shall 
return such bill to the treasurer of the navy, who shall cause 
such bill to be immediately cancelled, and from and after the 
cancelling tlicrcof, the sum so contained in such bill shall 
accrue and become payable to such executor, administrator, 
widow, next of kin, creditor, or person named as executor to 
•such inferior officer or seaman, non-commissioned officer of 
marines or marine for whose wages or pay it was made out, 
or to their lawful representatives in case they shall be dead, 
in the same manner as if such bill bad never been isvsucd. 


from the 
dote, be 
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XXVII. Provided always, and it is hereby further en¬ 
acted by the authority aforesaid. That if any such receiver 
general of the land tax, collector of the customs, collector 
of the excise or clerk of the check to whom the duplicate of 
any of the bills herein-befbre directed to be made out and ad¬ 
dressed to him as aforesaid shall be tendered for ppyrnciit, 





App.] Jn Act for preventing Frauds on Seamen. 

shall not then have in his hands public money sufficient to 
answer the same, and shall for that reason refuse or delay within a 
the iininediutc payment thereof^ such receiver general, col- “®“*»**» 
lector of the customs, collector of the excise, or clerk of the 
check, shall immediately indoi'se on the back of the said du¬ 
plicate the day of its being so tendered to him, and the cause 
of his refusal or delay to pay the same, and shall appoint 
thereon, for the payment of such bill, some future day, with¬ 
in the space of one month at the farthest from the day of its 
having been first tendered to him as aforesaid, and such du¬ 
plicate, with the indorsement thereon, shall immediately be 
delivered back to the person presenting the same; and if 
upon complaint to be made to the respective commissioners 
appointed by his Majesty, his heirs or successors, to manage ing pa>-^ 
the said several duties of the land tax, customs or excise, or 
to the commissioners of the navy, if the person complained 
of be a clerk of the check, it shall appear that such receiver 
general, collector of the customs, collector of the excise, or 
clerk of the check hath unnecessarily and wilfully refused or 
delayed the pa vment of such bill, or that such receiver gene¬ 
ral, collector of the customs, collector of the excise or clerk 
of the check, or any person employed by or under any of 
them, hath dkectly or indirectly received or taken any fee, 
reward, gratuity, discount or deduction whatsoever, on ac¬ 
count of the payment of the said bill, it shall and may be 
lawful to and for any three or more of the said commission¬ 
ers to convict and fine any such otfendcr under their respcco 
tive direction in aii) sum not exceeding fitly pounds, accord¬ 
ing to the nature and degree of the ollencc; and such fine 
shall be levied and recovered in such and the same manner, 
to all intents and purposes, as any conviction may be made, 
and any penalty or fine may be levied and recovered for any 
ollencc against any law by which any custom or excise is im¬ 
posed or laid; and the said fine, when recovered, shall be 
paid to the informer or informers against such offender or . 
offenders. 

XXVIII. And be it further enacted, That all and every BiiNaiKi 
such bill and bills, duplicate and duplicates respectively tob!>ai]ow, 
herein-before directed to be made out and paid as aforesaid, J’®”* 
shall be dpemed and taken as good and sufficient vouchers counts of 
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for the treasurer of the navy for so much money as shall have 
been so directed to be paid upon all or any such bill or du» 
plicate respectively, and as shall have been paid by him 
thereon, and shall be allowed as such ia passing his accounts. 

XXIX. And be it fiH*ther enacted, That if any person, 
from and after the first day of August one thousand seven 
hundred and ninety two, shall fiilsely make, forge or coun- 
suf- terfrit, or cause or procure to be fiilsely made, forged or 
counterfeited, or willingly act and assist in the false making, 
forging or counterfeiting any petition for a certificate, here- 
in-before described or mentioned, to enable any person or 
persons to obtain letters of administration to any petty ofli* 
cer or seaman, non-commissioned officer or private of ma¬ 
rines, who shall have served on board any ship or vessel of 
his Majesty, liis heirs or successors, or shall utter or publish 
as true any petition for a certificate, herein-befbre described 
or mentioned, to enable any person or persons to- obtain 
letters of administration to any such petty oificer or sea¬ 
man, non-commissioned officer or private of marines, who 
shall have served on board any ship or vessel of his Majesty, 
his heirs or successors, or shall fiilsely make, forge or coun¬ 
terfeit, or cause or procure to be falsely made, forged or 
coanterfeited, or willingly act and assist in the false making, 
fiirging or counterfeiting any certificate for enabling him, her 
or them to obtain probate, or letters of administration with 
the will annexed, or any check, remittance bill or duplicate 
of remittance bill, or any certificate to the deputy paymaster, 
in respect of wages, prize money, and other allowances of 
money, not exceeding ten pounds, herein-before severally 
described or mentioned, in order to receive any wages, pay 
or other allowances of money, or prize money, due or sup¬ 
posed to be due, for or on account of the service of any petty 
officer or seaman, non-commissioned officer or private of 
marines, on board any ship or vessel of his Majesty, his heirs 
or successors, or shall utter or publish as true, any check, 
remittance bill or duplicate of remittance bill, or certificate, 
to the deputy paymaster, in respect of wages, prize money, 
and other allowances of money, not exceeding ten pounds, 
herein-before severally described or mentioned, in order to re¬ 
ceive any wages, pay or other allowances of money, or prize 
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money, due or supposed to be due for or on account of the ser¬ 
vice of any petty officer or seaman, non-commissioned officer or 
private of marines, on board any ship or vessel of his Majesty, 
his heirs or successors, knowing the same to be false, forged or 
counterfeited; then every such person, being lawfully convicted 
of any such offence or offences, according to the due course 
of law, shall be deemed guilty of felony, and shall suffer 
death as a felon, without benefit of clergy. 

XXX. And be it further enacted by the authority afore- Petty offi- 

CT01*S 

said. That, from and after the first day of August one thou- men^iScc. 

sand seven hundred and ninety-two, if any petty officer or 

seaman, non-commissioned officer of marines or marine, shall their pay 
^ ^ , on forged 

receive his pay, or shall attempt to receive the same or any certiti- 
part thereof, upon any certificate, purporting to be a certifi- assrsVing in 
cate of servitude or a certificate of di:schargc, knowing the 
same to be forged or counterfeited, or if any such petty offi- pnn'hhed 
cer by himself, or by employing others, shall assist in the of perjury, 
forging or counterfeiting of any such certificate, every such 
petty officer or seaman, non-commissioned officer of marines 
or marine, being thereof convicted, shall be punished as in 
cases of per jury. 

XXXI. And be it further enacted by the authority afore- 

said, That from and after the said first day of August one pmbaucof 
thousand seven hundred and ninety-two, no ecclesiastical j^uers'of 
court, proctor or proctors in such courts, nor any person or 
persons whatsoever, under any pretence, shall take and re- grantej t.i 

• • • f?xt'*oiitors 

ccivc any more tlian the sum of fifteen shillings and two or nevt of 
pence, for the seal, parchment, writing and suing forth the 
probate of any will, granted to the executors of any war¬ 
rant, or any petty officer, seaman, non-commissioned officer 
df murines or marine, for the purpose of receiving wages or 
pay, or allowances of money of any kind which shall remain 
due to such warrant or petty officer, or seaman, non-com¬ 
missioned officer of marines or marine, at the time of his or 
their death, for his or their services in his Majesty’s navy, 
and for the pains, trouble, and expence attending the suing 
forth such probate, nor more than the sum of one pound four 
shillings and two pence for letters of administration, granted 
to the next of kin of any warrant or petty officer, seaman, 
non-commissioned officer of marines or marine, unless the 


1 
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goods and chattels of such warrant or petty officer, seaman, 
non-commissioned officer of marines or marine, do amount 
to the value of twenty pounds, nor more tlirwi the sum of one 
pound eight shillings and eight pence for any such probate 
granted to the executors of any warrant or petty officer, sea¬ 
man, non-com missioned officer of marines or marine; nor 
more than the sum of one pound seventeen shillings and 
eight pence for any such letters of administration granted to 
the next of kin of any warrant or petty oflicer, seaman, non¬ 
commissioned officer of marines or marine, uiilesa the goods 
and chattels of such warrant or petty officer, seaman, non¬ 
commissioned officer of marines or marine, do amount to the 
value of forty pounds; nor more than the sum of one pound 
eleven shillings and two pence for any such probate granted 
to tlic executors of any warrant or petty officer, seaman, 
non-commissioned officer of marines or marine; nor more 
than the sum of two pounds eight shillings and six pence for 
any such letters of administration granted to the next of kin 
of any warrant or petty officer, seaman, non-commissioned 
officer of marines or marine, unless the goods and chattels of 
such warrant or petty officer, seaman, non-commissioned 
officer of marines or marine, do amount to the value of 
sixty pounds; nor more than tlic sum of one pound thirteen 
shillings and eight pence for any such probate granted to the 
executors of any w'arrant or petty officer, seaman, non-com¬ 
missioned ofiiccr of marines or marine; nor more than the 
sum of two pounds eleven shillings for any such letters of 
administration granted to the next of kin of any warrant or 
petty officer, seaman, non-commissioned officer of marines or 
marine, unless the goods and chaltcls ol’ such warrant or 
petty officer, seaman, non-coinmissioiicd officer of marines or 
marine, do amount to the sum of one hundred pounds; and 
in all cases where it shall be necessary to issue commissions 
or requisitions to sw'car the executors or adiniiiistrutors of 
such warrant or petty officer, seaman, non-com missioned 
officer of marines or marine, no ecclesiastical court, proctor 
or proctors in such court, nor any person or persons whatso¬ 
ever, under any pretence, shall take or receive more than 
the sum of iiflcen shillings for the seal, parchment, writing 
and suing forth of any such commission or requisition, and 
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for the pains, trouble and expcnce attending the same, un- 
less the goods and chattels of such warrant or petty officer, 
seaman, iion-conimissioncd officer of marines or marine, do 
amount to the value of twenty pounds; nor more than the 
sum of one pound three shillings, unless the goods and chat« 
tels of siic!i warrant or petty officer, seaman, non-commis¬ 
sioned officer of marines or marine, do amount to the value 
of one hundred pounds. 

XXXIl. Provided always. That no ecclesia'itical court, 
proctor or proctors in such court, nor any person or per¬ 
sons whatsoever, under any pretence, shall take and receive 
any more than the sum of six shillings for the seal, parch¬ 
ment, writing, and suing forth the probate of any will 
granted to tlie executors of any warrant or petty officer, 
seaman, non-commissioned officer of marines, or marine, 
such executors being the widow, children, father, mother, 
brother, or ri.ster of any such warrant or petty officer or sea¬ 
man, non-commissioned officer of marines, or marine, for 
the purpose of receiving wages or pay, or allowances of 
money of any kind, which shall remain due to such warrant 
or petty officer, or seaman, non-commissioned officer of ma¬ 
rines, or marine, at the time of his or their death, for his or 
their services in his Majesty’s navy, and for the pains, trou¬ 
ble, and expcnce attending the suing forth such probate \ 
nor more than the sum of fourteen shillings for the letters 
of administration granted to the widow, children, father, 
mother, brother, or sister of any such warrant or petty offi¬ 
cer, seaman, noii-comroissioiicd officer of marines, or marine, 
unless the goods and chattels of such warrant or petty offi¬ 
cer, seaman, non-commissioned officer of marines or marine, 
do amount to the value of twenty pounds; nor more than 
the sum of nineteen shillings and sixpence lor any such pro¬ 
bate granted to the executors of any warrant or petty officer, 
seaman, non-commissioned officer of marines or marine, 
such executor being the widow, children, father, mother, 
brother, or sister as aforesaid; nor more than the sum of 
one pound seven shillings and sixpence, for any such letter- 
of administration granted to the widow, children, father, 
nVother, brother, or sister of any such warrant or petty of¬ 
ficer, seaman, non-commissioned officer of marines or ma- 


Sums to be 
paid fijr 
probates of 
wills or let¬ 
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iiiiuistra- 
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d’)ws, chil¬ 
dren, SkC. 
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riiie, unless the goods and chattels of such warrant or petty 
officer, seaman, non-commissioned officer of marines or nia- 
rine, do amount to the value of forty pounds; nor more 
than the sum of one pound three shillings for any such pro¬ 
bate granted to the executors of any warrant or petty of- 
licer, seaman, non-commissioned officer of marines, or ma¬ 
rine, such executors being the widow, children, father, mo¬ 
ther, brother, or sister as aforesaid ; nor more than the sum 
of one pound eleven shillings for any such letters of admi¬ 
nistration granted to the widow, children, father, mother, 
brother or sister of any such warrant or petty officer, sea¬ 
man, non-commissioned officer of marines, or marine, unless 
the goods and chattels of such u arrant or petty officer, sea¬ 
man, non-commissioned officer of marines, or marine, do 
amount to the value of sixty pounds; nor more than the 
sum of one pound seven shillings and sixpence for any such 
probate granted to the executors of any w'arrant or petty of¬ 
ficer, seaman, non-commissioned officer of marines, or ma¬ 
rine, such executors being the widow, children, father, mo¬ 
ther, brother or sister as aforesaid ; nor more than the sum 
nf one pound fifteen shillings and sixpence for any such let¬ 
ters of administration granted to the widow, children, father, 
mother, brother or sister of any such warrant or petty offi¬ 
cer, seaman, non-commissioned officer of marines or marine, 
unless tlie goods and chattels of such warrant or petty offi¬ 
cer, seaman, non-commissioned officer of marines or marine, 
do amount to the value of one hundred pounds; and in all 
cases where it shall be necessary to issue commissions or 
requisitions to swear executors or administrators, being the 
widow, children, father, mother, brother or sister of such 
warrant or petty officer, seaman, non-commissioned officer 
of marines or marine, no ecclesiastical court, proctor or 
proctors in such court, or any person or persons whatso¬ 
ever, under any pretence, shall take or receive more than 
the sum of twelve shillings for the seal, parchment, writing, 
and suing forth of any such commission or requisition, and 
for the pains, trouble, and expence attending the same, un¬ 
less the goods and chattels of such warrant or petty officer, 
seaman, non-commissioned officer of marines or marine, do 
nmount to the value of twenty pounds; nor more than the 
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sum of fifteen shillings and sixpence, unless the goods and 
chattels of such warrant or petty officer, seaman, non-com¬ 
missioned officer of marines or marine do amount to the 
value of forty pounds; nor more than the sum of sixteen 
shillings and sixpence, unless the goods and chattels of such 
warrant or petty officer, seaman, noii-comniissioncd officer 
of marines or marine, do amount to the value of sixty 
pounds; nor more than the sum of eighteen shillings and 
sixpence, unless the goods and chattels of such warrant or 
petty officer, seaman, non-commissioned officer of marines 
or marine, do amount to the value of one hundred pounds. 

XXXIII. And be it hereby further enacted, 'That, from 

and after the said first day oi'August, one thousand seven liun- sums here- 

dred and ninety-two, no ecclesiastical court, nor any person (oxcTp^a^ 

or persons whatsoever, save as herein-before mentioned, 

under any pretence, shall take and receive more than the ty paid 

sum of five shillings for the seal, parchment, writing, and batoa'^of 

suing forth of the probate of any will, or any letters of ad- t^r8*ot*^ad-' 

ministration granted to the Avidow, children, father, mother, ™i«istra- 
. ’ ’ ’ ’ turn grant- 

brother or sister of any sucli warrant or petty officer, sea- cd to wi- 

. • 1 n* A . _ • j dows, Arc. 

man, non-comniissioned onicer ot marines or marine, and for estates 

for the pains, trouble, and expense attending the suing forth ““deriool. 
such probate or letters of administration, unless the goods and 
chattels of such warrant or petty officer, seaman, non-coinmis- 
sioned officer of marines or marine, do amount to the value 
of one hundred pounds ; and in all cases where it sliall be 
necessary to issue commissions or requisitions to swear the 
willow, children, father, mother, brother or sister, being 
executors or administrators of any such Avarrant or petty 
.officer, seaman, non-commissioned officer of marines, or 
marine, no ecclesiastical court, nor any person or persons 
whatsoever, save as herein-before mentioned, under any 
pretence, shall take or receive more than the sum of five 
shillings for the seal, parchment, writing, and suing forth of 
any such commission or requisition, and for the pains, trou¬ 
ble and expense attending the same, unless the goods and 
chattels of any such warrant or petty officer, seaman, non¬ 
commissioned officer of marines, or marine, do amount to 
the value of one hundred pounds. 

VOL. II. 




Bill of ex- 


f >ensea on 
etterc of 
adminis' 
tration 


XXXlV. And be it farther enacted and declared, by tliA 
authority aforesaid, That, in all cases where it shall be ne¬ 
cessary to g^ant letters of administration, or letters of ad- 


graiited to ministration with will annexed, to any creditor or creditors 

to bo biid of such petty officer, seaman, non-commissioncd officer of 
before the . • ^ ^ • i* 

regiotera of marines or marine, the proctor or proctors suing tortn, or 


the prero- 
gative 
court, to be 
taxed, &c. 


causing Ihe same to be sued forth, shall make out a bill of 
costs, which • he or they may have actually pa\d for stamps, 
or fees in the ecclesiastical court, or otherwise or elsewhere, 


and which bill of expenses shall also contain an account of 
charges for his or their pains and trouble in every thing at¬ 
tending or relating to the suing out, or causing to be sued 
out, such letters of administration, or letters of administra¬ 
tion with will annexed; which bill of expenses and charges 
the. said proctor or proctors shall lay before the registers of 
the prerogative court of Canterbury^ or certain deputies 
authorised to act for them, to be examined and taxed, and 


the said registers and deputy registers are hereby authorised 
to examine and tax the same; and which bill of costs and 


charges, after having been so examined and taxed by the 
said registers of the prerogative court of Canterbury^ or by 
their deputies, or by any one of the said registers, or by 
any one of the said deputies; they shall certify the 
same, or that part of the same which remains after being 
so taxed, to be foir and equitable charges, according to 
the usual fees allowed, and customary charges made by 
proctors in Doctors’ Commons, and then shall return the 
said letters of administration, or letters of administra- 


Fee to re* 
{liter for 
taxing. 


tion with will annexed, and the said bill of expenses and 
charges, to the proctor or proctors who shall have so laid 
the same before them, and which bill of costs and charsres 
shall be allowed to contain a fee of three shillings and four- 
pence to be paid to the said registers, or to the said deputy 
registers, who shall have so taxed and examined the same; 
and when Uie said proctor or proctors have finally obtained 
such letters of administration, or letters of administration 


with will annexed, granted to the creditors of such petty 
officer or seaman, non-commissioned officer of marines or 
Proctors to marine, and such bill of expenses and charges, certified a» 
imen of herein directed, he or they shall forward such letters of ad- 


s 
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ministration, and letters of administration with trill annexed, adminis* ^ 
. ' ; tration and 

and certificates of expenses and charges, to the treasurer, certifirate 

or to the paymaster of his Majesty^s navy; and if any officer to*he7rc” 
or officers, proctor or proctors, or any other person or per- 
sons, shall presume to take any more than the several sums ofthenavy. 
herein-before allowed and directed to be taken in the differ¬ 
ent events specified, for the charges of probates, letters of 
administration, commissions and requisitions, in the manner 
herein particularly mentioned and expressed, the person or 
persons so offending shall forfeit to the party aggrieved the Penalty on 
sum of fifty pounds, to be recovered with full costs of suit, 
by action of debt, bill, plaint or information, in any of his the'prrl^'* 

Majesty’s courts of record at JVeslminster, or elsewhere; “bribed 
^ ^ , sums for 

or if any register or other officer of any ecclesiastical court, probates, 

shall knowingly and wilfully be aiding or assisting in pro- officers 

curing probale of the will or letters of administration, for 

the purpose of enabling any person or persons to receive the court, pro- 

. « /. curing pro¬ 
wages, pay, prize money, or allowance of money of any kind bates, &c. 

due, or becoming due for the services of any petty officer, tiiVri^t^or 

seaman, non-commissioned officer of marines or marine, on 

* ^ Ca 63* 

board any ship or ships, then or formerly belonging to his 
Majesty or his predecessors, or heirs and successors, other¬ 


wise than in the manner prescribed by this act and the other 
act herein-before mentioned, passed in the twenty-sixth year 
of the reign of his present Majesty, every such proctor, re¬ 
gister, or other officer, shall for ever after be incapable of 
acting as proctor, register, or in any other capacity, in any 
ecclesiastical court in Great Britain, and shall for every such 
offence forfeit and pay the sum of five hundred pounds, to 
be sued for, recovered and levied by action of debt, bill, 
plaint or information in any of his Majesty’s courts of record 
at Westminster, and one half of every such penalty or for¬ 
feiture shall be and belong to his Majesty, his heirs and suc¬ 
cessors, and one half to him or them who shall discover, 
inform, or sue for the same. 

XXXV. Provided always, and be it further enacted by Tlietret- 

- . ^ surer or 

the authonty aforesaid. That whenever any extraordinary paymaster 

pains, trouble or expense has attended the suing out letters a reJona^ 


of administration, or letters of administration with will an- 
nexed, to the widows or next of kin, or probates of wills <>>nary ex- 

_ * peuse^, Ac. 

Q 2 
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So much of 
26 Oco. 3. 
c. 63. as is 
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in force. 


to the executors of any such petty officers or seamen, non> 
commissioned officers of marines or marine, the proctor or 
proctors who have sued out the same may, in consideration 
thereof^ make an addition, in proportion to the said extra* 
ordinary pains, trouble and expense to his or their bill of 
charges and expenses, and which appearing reasonable, the 
inspector shall allow and pass the same; but if the same 
shall appear unreasonable or exorbitant to the treasurer or 
payrmaster of the navy, in that case the said bill of charges 
and expenses shall be returned to Doctors' Commons^ to be 
checked and taxed as aforesaid, by the registers or any one 
of them, or by the deputy registers or any one of them, who 
are hereby directed so to do without fee or reward, unless 
the said charges and expenses shall have arisen in conse¬ 
quence of any litigation or suit respecting the obtaining or 
suing out such letters of administration, letters of adminis¬ 
tration with will annexed, or probate of will, in which cases 
the said registers or deputy registers shall be permitted to 
charge a,nd take the aforesaid fee of three shillings and four- 
pence. 

XXXVI. Provided always, and it is hereby expressly 
declared. That so much of the said act passed in the twenty- 
sixth year of the reign of his present Majesty, as is not re¬ 
pealed by this act) shall remain in full force and elfcet. 


39 & 40 Geo. 3. c. 98. 

I 

An Act to restrain all Trusts and Directions in Deeds or 
Wilhy whertd)tf the Profits or Produce of Real or Per^ 
sonal Estate shall he accumulated^ and the benfiriul En¬ 
joyment thereof postponed beyond the Time therein limited, 

[28th July, 1800.] 

Preunble. WHEREAS it is expedient that all dispositions of real 
or personal estates, whereby the profits and produce thereof 
are directed to be accumulated, and the beneficial enjoy* 
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ment thereof is postponed, should be made subject to the 

restrictions hereinaftei contained: may it therefore please 

your Majesty that it may be enacted; and be it enacted by 

the Kind’s most excellent Majesty, by and with the advice 

and consent of tbe Lords spiritual and temporal, and Com- 

moiis in parliament assembled, and by the authority of the 

same, that no person or persons shall, after the passing of 

this act, by any deed or deeds, surrender or surrenders, will, will, ftc. 

codicil, or otherwise howsoever, settle or dispose of any real ©r dispose* 

or personal property, so and in such manner that the rents, 

issues, profits or produce thereof shall be wholly or partially property, 

accumulated for aii> longer term than the life or lives of any manner 

such grantor or grantors, settler or settlers, or the term of 

twenty-one years from the death of any such grantor, set- 

tier, devisor or testator, or during the minority or respective cumulated 

minorities of any person or persons wlio shall be living, or term^th^*^ 

in ventre sa mere at the time of the death of such grantor, , 

® ' mentioned, 

devisor or testator, or during the minority or respective and any 
minorities only of any person or persons who, under the tJSn 
uses or trusts of the deed, surrender, will, or other assur- the 
anccs, directing such accumulations, would, ibr the time go to 
being, if of full age, be entitled unto the rents, issues and mtltle^"* 
profits, or the interest, dividends, or annual produce so di- 
rected to be accumulated; and in every case where any ac¬ 
cumulation shall be directed otherwise than as aforesaid, 
such direction shall be null and void, and the rents, issues, 
profits and produce of sucli property so directed to be accu* 
niulated, shall, so long as the same shall be directed to be 
accumulated contrary to the provisions of this act, go to and 
bo received by such person or persons as would have been 
entitled thereto if such accumulation Itad not been directed. 

II. Provided always, and be it enacted. That nothing in Nothing 

• 1 I 11 1 . . rt ^ herein to 

this act coiitaiiicu shall extend to any provision for payment extend to 
of debts of any grantor, settler or devisor, or other person 
or persons, or to any provision for raising portions for any 
child or children of any grantor, settler, or devisor, or any raising por* 
child or children of any person taking any interest under Jwidren, 
any such conveyance, settlement, or devise, or to any direc- 

, - ' j the pro* 

tion touching the produce of timber or wood upon any lands 

or tenements, but that all such provisions and directions 

1 



330 


Nor to any 
disposition 
of lierita' 
ble proper* 
ty in Scot- 
Imi, 

When re¬ 
strictions 
sJiall take 
effect with 
' respect to 
wiJJs made 
before the 
passing uf 
this act 


39 40 Geo. 3. c. 98. [App. 

shall and may be made and given as if this act had not 

III. Provided also, and be it enacted, That nothing in 
this act contained shall extend to any disposition respecting 
heritable property within that part of Great Britain called 
Scotland. 

IV. Provided also, and be it enacted. That the restrio 
tions in this act contained shall take effect and be in force 
with respect to wills and testaments made and executed be¬ 
fore the passing of this act, in such cases only where the 
devisor or testator shall be living, and of sound and dispos¬ 
ing mind, after the expiration of twelve calendar months 
from the passing of this act. 




JI. PRECEDENTS OP WILLS 


ANJ> 

TESTAMENTARY DISPOSITIONS. 


No. I. 


A convenient form of a Will, containing dispositions 
of real and personal Property, the whole to form 
one Fund, and go as personal Estate {V), 


This is the last will and testament of me, Samuel H. of 
&c. I give and devise unto A. B., C. D. and E. F., their 
heirs and assigns, all my freehold and copyhold messuages, 
lands, tenements, and hereditaments, whereof I have power 


(l) Instead of settling freehold estates as land, (a mode which. Of the ad* 

where there are several persons and their families to be provided ^ 

for who arc equally the objects of the testator’s care, is inconve* the proper 

’ ty as per* 

iiient, as well from the difficulty in the way of a specific division «onal. 
by metes and bounds, as from the embarrassment and expense which 
often arise from creating numerous undivided shares in tail) it is ad¬ 
visable to vest the lands in trustees, to be sold with the consent of 
those beneficially interested, with directions to place out theproduce 
of such sale, after discharging debts and legacies, in the funds or qp. 
real securities, to pay the interest in certain proportions to the per¬ 
sons who are to have life interests, and after their death! to pay 
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No. 1. 


.Real estate 
ta trustees 
and tlicir 
heirs to sell 
and con* 
vert the 
same into 
money. 


to dispose, with their and every of their rights, members, 
and appurtenances, in possession, reversion, remainder or 
expectancy, to liold the same unto and to the use of tlieni 
the said, &c. their heirs and assigns for ever, upon trust, 
that they, the said (trustees), or the survivors or survivor of 
them, or the heirs or assigns of such survivor (2), do and 
shall, as soon as conveniently may be after my death, sell 
and absolutely dispose of the same, together or in parcels, 
by public auction or private contract, as to them or him 
sliall seem expedient, for the best price or prices, in money, 
that can be reasonably had or obtained for the same respec¬ 
tively, and respectively to convey and surrender the same 
accordingly. And 1 will and declare, that the receipt or 
receipts of tlie said (trustees), or the survivors or survivor 
of them, or the heirs or assigns of such survivor, for the 
money for which the same shall bo so respectively sold, shall 
from time to time be a siillicicnt discharge (3), or sufficient 


over the priiicipiil in equal shares among the children, witli such 
other provisions as arc exemplified in this will; and no sale need 
be made till the convenience of the parties calls for it, or a proper 
occasion oflers itself. 

(2) Xf lands arc devised to be sold and nobody appointed to stdl, 
it is the province of the e.xccutors, and a court of equity will com¬ 
pel all proper parties to join in the sale, I Atk. 490i The word 
‘ dispose’ does not of itself import a direction to sell, but to ma¬ 
nage the estate, 3 Aik. 287. 

Of the (3) This clause ought never to be omitted, for though whore it 

disSarg-"^ is not inserted, the purchasers from the trustees arc jusliliotl at law 

ing pur- in paying their money to the trustees; yet, in equity, they are, in 
chasers, . ^' 

and their certain cases, considered as responsible fur the application of the 

theabsence according to the trusts. They have been held liable in 

of such most cases, where there is a specification of (he debts to he paid wi(h 
clause, to , . .. i , , , 

look to the the produce of the sale, but not whore the trust is to pay debts 
o?*thrpur". though they have notice of the debts; nor are the 

chase-mo* purchasers bound where the trust is to pay debts generally, and 
/. legacies^ for though these last are specified objects, yet they 

if''. ■ are coupled with others which arc unascertained, and they shall 
not inrolve the purchaser in the account of the debts: neither is 
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discharges, to the ^purchaser or purchasers of the said seve* No. 1. 
ral premises herein-before made saleable by this my will, or 
any part or parts thereof^ for his, her, or their purchase 
money, or so much thereof as shall be therein acknowledged 
or expressed to have been, received; and that such purchaser 
or purchasers^ his or their heirs, executors, administrators 

r 

the purchaser liiound to see to the application of the purchase 
money, where t] le debts arc charged generally upon the estate, 
though the coiitr ary seems formerly to have been held, 6 Vez. Jun. 

654f n. But where lands are charged with the payment of annui~ 
ticSf they are lia ble in the hands of purchasers; for the object of 
making the lands a fund for the payment in this case, was that there 
should be a constant and subsisting fund, Barnard, 8^2. 5 Vez. Jun. 

130, Wynn v, Williams. These appear to be the most important 
distinctions. 

A few further remarks on those trusts for sale may not be with. Where 

• tr 8 foi* 

out use to thf; student. He will obserre that the power of sale is 

generally giv43n to the same persons as arc named executors; and ma<le 
where that i5. the case and the subject is leasehold, there Is no and of the 
doubt but tlwit any one, or any part of the executors, may alien 
the legal estate without the concurrence of the rest of the number ; 
and this, not by reason of their interest as trustees, because as 
such they arc merely joint-tenants, and can only sever the jointure 
and alien their respective undivided shares, but by reason of their 
office of executors; for the particular power might in such case 
be said to How into and be lost in their authorily as executors, or 
perlia|)s more properly to give place and precedence to that general 
po>v'er which executors possess, rationc officii, over all chattels. 

Where the subject of the power was freehold some regard was 
also had at common law to their office of executor ; and to some 
purposes, even the power of disposing of freehold seems to have 
been considered as vesting in them, ratione officii. For this rea¬ 
son, it seems that if a power to sell lands were given to two exe¬ 
cutors, and one died, this power was by the better opinion held to 
survive, and to be transmissible to the exccul ors of the survivor. 

Whether part of the executors could sell the v/hole of such pro¬ 
perty without the rest, was a doubt at common law, as appears by 
some of the books, but particularly from thc*re cital of the statute 
II. 8. c. 4. which was made to put an cm I to these doubts- 
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or assigns, or any of them, shall not afterwards be answera¬ 
ble or accountable for any loss, misapplication or misappli¬ 
cations of such purchase money so received, or any part or 
parts thereof. And my will further is, that the monies which 
shall arise by or from such sale or sales as aforesaid, shall be 
deemed to be part of my personal estate; and that the clear 


That statute, reciting that, according to the opinion of divert per- 
sonsf ivhere a testator had devised his lands to be sold by his ex¬ 
ecutors, a bargain and sale would in no wise be effectual unless 
made by the whole number of the executors, for remedy thereof 
enacts that all bargains and sales by those who accept the charge 
without the rest, shall be as good and effectual in law as if the 
rest had joined.” This statute has always been construed largely 
and liberally as a very beneficial hw; and thus though it expressly 
provides only for cases where the lands are willed to be sold by 
the executors, yet the settled construction has extended to cases 
where the will devises the lands to executors to be sold. Thus 
Lord Coke, in commenting on the I69th section of Littleton, 
p. 113, b. makes the following observations on this statute: ^‘In 
Littleton’s case admit that one executor had refused to sell, then 
as the law stood when Littleton wrote, it w'as clear that the others 
could not sell, but now by the statute it is provided that whore 
lands are willed to be sold by executors, though part of them re¬ 
fuse, yet the rest may sell; and albeit the letter of the law ex- 
tendeth only to where executors have a power to sell, yet, being a 
beneficial law, it is by construction extended to where lands are 
devised to executors to be sold.” And the construction has been 
still further enlarged; for it has been held that where lands are 
devised to trustees to be sold, and the same persons to whom the 
lands arc so devised, are in another part of the will made execu¬ 
tors, the statute will extend to this case. Thus, in Bonifaut v. Sir 
Richard Greenfield, Cro. £1. 80, the case was this : a testator 
seised of the manor of D. devised the same to I. S. and three 
others, and their heirs, to the intent that the trustees should sell 
St for the best profit, and apply the money as therein mentioned ; 
and in the conclusion of the will he made the same four persons 
his executors, and died. One of the four refused to meddle with 
the will or sale, ai^ the other three sold the land in the life-time 
of the fourth, and whether the sale was good was the question. 
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yearly rents and profits of the said hereditaments and pre* No. 1. 
mises, in the mean time, until the same shall be sold, or of 
so much thereof as shall be remaining unsold, shall be 
deemed to be part of the annual income of my personal 


estate; and that the same monies, and rents and profits, shall shall be 

be subject to the dispositions hereinafter made concerning aa the in¬ 
come ofthe 


personal 
estate, sod 


The case was aigued by Popham and E^erton, and it was adjudged 
that the sale was good by the three executors, either by the com¬ 
mon law, or by the statute 21 H. 8. c. 4.; for when he devises the 
land to four to sell, and afterwards makes them his executors, this 
doth tantamount as if at the first he had devised that such his exe¬ 
cutors should sell; and in such a case at the common law, the sale 
by three, the fourth refusing, was good; for these three may per¬ 
form the will without the fourth, but the statute makes it clear.** 

See the remaik of liord Kenyon on this statute, viz. that the law 
before the statute, was considered as doubtful, and that the statute 
was made rather to remove doubts than to make a new law. 

6 T. R. 396. 

It is proper however to add, that though such a sale by one or 
some of the trustees and executors, the rest refusing, should seem 
to be good and valid to carry the whole legal estate and interest, 
yet where the receipts of the trustees are, by the deed, made dis¬ 
charges to tiic purchaser, there may be doubts whether he would 
be safe in paying his purchase money without a receipt and ac¬ 
knowledgment in which all are joined. 

£t is a g.neral rule, that where property is devised to be sold by 
the trustees for particular purposes, as for phyment of debts and real into 
legacies, nothing more is subject than those purposes require, and csute°l!i 
the personal estate must first be applied. There is, in these cases, 
therefore, always a resulting trust of the residue, after the purposes tial and 
are answered: the real results to the real, and the personal to the 
personal representative; and if the personal is sufficient to answer 
all the purposes, the whole real estate results and descends to the 
heir, or gdes to the residuary devisee. And by the way it may be 
here noticed, that this residue is not like the residue that arises by 
lapse, in respect to which there is a difierence between real and 
personal estate, as has before been observed. * 

Bfit sometimes by the effect of the dispositions of the will, as 
where there are ulterior general purposes to be answered by the 
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I^o. 1. my personal estate, and the annual income thereof^ respec* 

tivcly. And as touching my personal estate remaining after 

laid mo- payment of my debts, funeral and testamcntai 7 chaises, and 

&c!slmUbe legacies hereinafter bequeathed, I give the same to the 

subject to said trustees, their executors, administrators and assig-ns, 
the dispo- ’ , ’ ” ’ 

sitlons'af- upon the trusts, and for the intents and purposes, and under 
ter men¬ 
tioned 


Of the rule 
in respect 
To trustees 
becoming 
purchasers 


sale, which require the estate to be conrerted, as is the case in 
the will to which this note is attached, the real estate by the direc¬ 
tion to sell is made personal estate out and out as it is usually ex¬ 
pressed. And then there is no rnsultancy for the heir at law, but 
the character of personalty is impressed upon it to all intents and 
purposes ; and if there is a residue it goes nith the residuary be¬ 
quest, or if there is no disposition of the residue, the mere appoint¬ 
ment of an executor is suflicient to carry it to him, eitlier for his 
own benefit, or as trustee for the next of kin ; which question, be¬ 
tween the executor and next of kin, has been discussed in a preced¬ 
ing chapter under its proper title ; see 2 llro. C. C. 589, and 1 Vez. 
Jun. 44, Robinson v. Taylor, and see 11 Vez. Juii. 87, Berry v. 
Usher. Tlic truth is, wlieii the estate is only devised to bn sold to 
pay debts and legacies, it is considered as in the nature of a charge 
only, 3 Vez. Jun. 210, llaldemand v. Hudson. 

A trustee for sale, as long as he retains that character, is never 
permitted to purchase for his own bcnelit. And though in a parti¬ 
cular case there may be the most satisfactory evidence that the 
transaction amounts to no more than what the general interests of 
justice and of the parties would warrant; yet, as the pou ers of 
the court would not be equal to protect against deception, from 
the impossibility of knowing the truth in every case, the rule of 
exclusion must of necessity be universal. The ground of tlie rule 
is, that the situation- of the trustee gives him the opportunity of 
knowing the value of the estate he is to buy, better than the cestui 
que trust, and therefore they do not deal on equal terms; besides 
which, he is by his trust bound to apply his knowledge for the be¬ 
nefit of his cestui que trust; and therefore he cannot be permitted 
to make a bargain adversely with the party whose interest he is in 
conscience obliged to promote. But the trustee may shake off the 
character of a trustee by a previous agreement with his cestui que 
trust, if of age and capable of discharging him, (though it may b® 
difficult to determine when that ha? been done effectually) and 
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and subject to the powers, provisoes, declarations and agree- Jifo. 1. 
ments hereinafter expressed and declared, of and concerning 
the same, that is to say, upon trust that they, the said (trus- 
tees), or the survivors or survivor of them, or the executors prop^ty* 
or administrators of such survivor, do and shall place out hi" pc^wi- 
and invest the same in or upon any of the parliamentary 
stocks or funds of Great Britain, or on real securities in 
England, at interest, and do and shall vary, alter or trans- debts and 
pose (4) such stocks, funds or securities for others of the like a*ifdfiiiicral 
nature, when and so often as it shall seem expedient; and “Jp^*®***' 
do and shall pay the interest and dividends of the said stocks, charges, 
funds and securities, unto such person or persons only, and 
for such intents and purposes only, as my daughter, E. H. t™st to in- 
by any writing or writings under her hand, from time to same in the 
time, shall direct or appoint, notwithstanding any cover- 
ture she may be under; and in default of such direction With pow¬ 
er appointment, and in the mean time until she shall the sccu*!!- 
makc any such direction or appointment, do and sliall 
pay the same, or so much whereof she shall or may from dividc^^^ 
time to time happen to make no such appointment, into the 
proper hands of my said daughter, exclusively (6) of any bus- ^|•l«ghte^ 
band she may happen to marry, w'ho is not to intermeddle her sep’a- 
therewitb, nor is the same or any part tliereof to be subject 
or liable to such husband’s controul, debts, or engagements. 


put himself in circumstances in which he u'ill no longer be the per¬ 
son intrusted to sell, and then, it seems, he will be permitted to 
purchase; see the cases ex parte Bennett, 10 Vez. Juii. 381. and 
Sanderson v. Walker, 13 Vez. Jun. 601. 

(6) If a trustee of stock take upon him to transfer at all with- ‘he pr*- 

pricty of 

out such a power he is guilty of a breach of trust, and the cestui giving tJie 
que trust is intitlcd in equity to his election, either to have the in- varybn/^e 
dividual stock restored to him, or to have the money it produced ; securities. 
2 Atk. 1%1, Harrison v. Harrison, 2 Bro. C. C. 653, Bostock v. 

Blakeney, 1 Vez. Jun. 297, Powlet v. Herbert, 4 Vez. Jun. 497, 

Long V. Stewart, 5 Vez. Jun. 800, (n). 

(6) Where no trustee happens to be appointed for the wife to Where iia 
whose separate use property is devised, the husband becomes a JSIntS 
trustee for the wife; 2 P. Wms. 316. 
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And after 
the daugh* 
ter** de¬ 
cease to 
transfer 
the princi¬ 
pal to and 
among her 
children in 
equal 
ahves; 


The re¬ 
spective 
shares to 
become 
vested at 
SI, or 
marriage. 


With ac¬ 
cruer by 
survivor- 
ship. 


And I will and declare, that the receipts of my said daugh¬ 
ter, ^r of such person or persons as she shall, or may, from 
time to time, direct or appoint to receive such dividends or 
interest, shall, notwithstanding any such coverture, be good 
and effectual releases and discharges for the same, or so 
much thereof, as in such receipts shall be expressed to be 
received; and from, and immediately after the decease of 
my said daughter, upon trust, that they, the said trustees or 
trustee, for the time being, do and shall pay, or transfer, all 
such principal monies, stocks, funds, and securities, unto 
all and every the child, or children, of the body of my said 
daughter, lawfully to be begotten, equally to be divided be¬ 
tween, or among them, share and share alike, if there shall be 
more than one ; and if there shall be but one such child, the 
whole to be paid or transferred to such one child; the share 
or shares of such of them, as shall be a daughter, or daugh¬ 
ters, to become vested in her or them respectively, on her of 
their attaining her or their age, or respective ages of 31 
years, or on the day, or respective days, of her or their mar¬ 
riage, which shall first happen ; and the share or shares of such 
of them, as shall be a son, or sons, to become vested in him 
or them respectively, on his or their attaining his or their 
age, or respective ages, of 31 years, and to be paid or trans¬ 
ferred at such age or ages, time or times, as aforesaid, to 
such of the said daughters or sons, as shall arrive at, or at¬ 
tain, the same, after the decease of my said daughter; but 
as to such of them as shall arrive at, or attain such age or 
ages, time or times, as aforesaid, in the life-time of my said 
daughter, the payment or transfer of his, her, or their share 
or shares, to be postponed till after her decease : provided, 
and I do hereby declare my will to be, that if any such child, 
or children, being a son or sons, shall depart this life before 
he or they shall attain his or their respective ages of 31 
years, or being a daughter, or daughters, shall happen to die 
before she or they shall attain her or their age, or respective 
ages of 31 years, or be married, then the share or shares of 
him, her, or them so dying, shall go and accrue to the sur¬ 
vivors or survivor, or others or other, of such children, and 
be equally divided amongst them, if more than one, share 
ai^d share alike; and the same shall become vested and pay- 
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able, or transferable, at such ages, dajs, and times, as his. No. 1. 
her, and their ori^nal portion and portions are hereby di- 
irected to become vested and payable, or transferable, as 
aforesaid; and in case of the death of any other of the taid 
children of my said daughter, ‘before such accruing or sur- 
viving share, or shares, shall become vested as aforesaid, 
then every such accruing or surviving part, or share, shall 
again be sul^ect, and liable to such'right, chance, contin¬ 
gency, or condition, or accruer to, and amongst the survivors 
or survivor (7), and others, or other, of the said children, as 
herein-before is provided, touching the said original portion, 
or portions; and upon further trust, that the said trustees. Provision 
or trustee, for the time being, do and shall, after the decease tenanclT 
of my said daughter, pay and apply the dividends or interest 
of the share, or shares, of such of the said children as shall 
not have acquired a vested interest in the portion, or por¬ 
tions, herein-before provided, or intended for him, her, or 
them, respectively, for, and towards, his, her, or their main¬ 
tenance and education, respectively, until the same respec¬ 
tively shall become payable. Provided, that if there shall 

^ ^ ^ ^ there being 

be no child of the body of my said daughter, lawfully begot- no child to 

ten, or there being one or more such child or children, and benefit of 

such of them as shall be a son or sons, shall happen to die 

before he or they shall attain the age of Si years, and such tro’d:. then 

of them as shall be a daughter, or daughters, shall happen to testator’s" 

die before she or they shall attain her or their age, or re- d^dends? 

epcctive ages of 21 years, or be married, then, and in such 

case, it is my will, that they, the said trustees, or trustee, for 

the time being, shall pay or empower , to receive the 

dividends, or interests thereof, during her life, and from and 

immediately after her decease, do, and shall raise the sum 


(7) A. gives 1000^. among four persons, as tenants in common, of the 
and directs, that if one of them dies before 31, or marriage, it shall clause 
survive to the other; if one dies, and three are living, the share of accniin^ 
that one so dying, will survive to the other three; but if a second sur 
dies, nothing will survive but his original share, for the accruing vivorship. 
share is a new legacy, 3 Atk. 80. 2 Ch. Rep. 131. 1 P. Wms. 275. 

Ca. temp. Talb. 124,1 Bro. C. C. 575. The will, therefore, must 
specially provide for this. 
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, No. 1. of- 1 . of lawful money of Great Britain, and pay the 

same to my nephew D., his executors, or administrators, 
and do, and shall pay, or transfer, one third part of the sur> 

plus thereof, to-, her executors, or administrators, 

one other third part to-, her executors, or adminis- 


And after 
her de¬ 
cease to 
raise the 
sum of —/ 

for- 

and to di¬ 
vide the 
surplus 
among 
— and — 


trators, and the remaining third part thereof, to- ^ 

her executors, or administrators; provided, that in case my 
said daughter shall be in her minority, and unmarried at the 


Proviso, in 
ease of the 
daughter’s 
being a 
minor at 
testator's 
death, for 
applying 
the divi¬ 
dends for 
her main¬ 
tenance 
until her 


time of my decease, the said trustees, or trustee, for the 
time being, shall apply the dividends, or interest of such prin¬ 
cipal monies, stocks^, funds, or securities, as aforesaid, for, 
or towards her maintenance and education, until she shall 
attain her age of 31, or shall be married ; provided further, 
that it shall be lawful for my said trustees, or trustee, for the 
time being, in case iny said daughter shall niarr>', (so as such 
marriage, if she shall be under the age of 31 years, shall be 


coming of consent (8) of her guardians or guardian,) to 


(8) A point has been made, whether notice to the party was neces¬ 
sary or not; and it has been decided to be not necessary. Williams v. 
Fry, 1 Mod. 86. In adverting to Frances’s rase, 8 Rep. 92. where it 
was ruled, that the party ought to have notice, the chief justice ob¬ 
served, that in that case, the party to be excluded, nas tbc heir 
at law, but not so in the case before him, p. 88. In the case 
nbove-mentioned, evidence was produced to shew, that the trustees 
gave consent after the marriage ; but Lord Vaughan observed, 
that the post consent was nothing, for consent cannot be had of 
things which cannot be otherwise ; a man cannot be said to consent 
to his stature, or the colour of his hair. 1 Mod. 812. Rut as to 
this point, respecting the operation of post consent, there may, per¬ 
haps, be a difference between a restriction upon marriage without 
consent, and against consent. See Fleming v. \Valdegi'avc, 1 Cli. 
Rep. 68. cited 2 Vern. 573. It is the doctrine of the ecclesiastical 
courts, and of the civil law, that matrimony should be free, and 
courts of equity lean towards the same doctrine, making a distinc¬ 
tion, however, between conditions absolute, and conditions fol¬ 
lowed by a devise over, to which Lord Hale gave the appellation of 
conditional limitations. Thus, where a testator devised 3000/. to 
his daughter, at 21, or marriage, provided she married with the con¬ 
sent of B. and if she married without such consent, then she was 
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raise, by and out of the said principal money, stocks, funds, No. 1. 
or securities, the sum of — 1 . of lawftil money of Great Bri¬ 
tain, and to pay the same upon, or immediately after, such 
marriage, to such person or persons, and for such purposes, 
as my said daughter, by any writing, or writings, under her 
hand, attested by two or more credible witnesses, shall di- 


to have only 500/. and the 3000/. legacy was to cease. The daugh¬ 
ter married without consent, yet the whole 3000/. legacy was ad¬ 
judged to her, because it was not devised over, but only to fall 
into the sur[)lus, Garret et Ux. r. Pritty, 2 Vcrii. 293. And this 
case was cited and coiitiri]ie<l, 1 Atk. 375. liut where there was 
the devise of a 1 ’gacy to a daughrer, but if she married without her 
mother’s consent, then 500/. of the daughter’s legacy was to go to 
the son, there, upon the da lighter’s marrying without the mother’s 
consent, it was decreed that the sou should have the 500/. for if was 
said by the court that it was not (o be taken as a clause in terro- 
rem only, but that (he .500/. di‘\ised over was well devised over, 
being an interest vested in the ulterior devisee, 2 Vern. 357. Strat¬ 
ton, V. (iiymos; 3 y\tk. 3(57. Tn a suhseiiueut* case, where a 
portion was given to a daughter, with a like rertric.tion, if she mar¬ 
ried without consent, Aiithout any limitation as to time, followed 
by a disposition of the portion to another person, upon breach of 
tlie coinlition, the couit held, that the marriage, without consent, 
was such breach of (he condition, and that though a condition sub¬ 
sequent, the court could not relieie against the forfeiture, by rea¬ 
son of the devise over ; although it was a hard condition, no time 
being limited, and extending to a marriage oven after the age of 21. 
Aston V. Aston, 2 Vern. 452. It has been held that a devise of 
the residue is equwaleiit to a devise over. Ames and llarmer, 1 Kq. 
Abridg. 112. VVlioclcr, v. IJingli'iin, 3 Atk. 304. Scott v. Tyler, 
2 firo. C. C. 431. 

Ill our own law a distinction lias always been taken between 
the cases, wherein the condition has been precedent, and where¬ 
in it has been subseiiuiMil. And, generally, this seems also to have 
been the sense of the civil law. For where a legacy was given upon 
a precedent facf, which might, or might not happen, or directed to 
paid at a certain time, which might or might not come, if (he fact 
required did not happen, or the time requiird never came, by the 
civil law the legacy was lost. Dig. L. xxwi. Tit. 2. 1. 21, 22. L. 
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rect; and I give tlie following legacies, that is to say, I give 
to my mother SOO/,; to my three sisters lOOf. a«piece; to my 

nephew, J. H-, ^00/.; to my niece S——100/.; to Mrs. 

B — -■ ■■ and her daughter, 20/. a-piece, for a ring; to Mr. 
N-30/.; and to each of my executors, hereinafter ap¬ 
pointed, 30/. And I appoint tlie said — ■ executors 


XXXV. Tit. I. 1. 41. By Ulpian. But in respect to restraints 
upi!n nintrinioii}, the civil law made no (lisliiiclioii between con¬ 
ditions precedent, and conditions subsequent, however it might 
admit such distinction in other cases. While in the decisions of 
our own courts, this distinction ha.s been applied to matrimony, ns 
well as to otlicr cases. In the case of Gillet, v, Wray, 1 P. "NVms. 
S2K4, one by will left to his grand-daughter, an annuity of 10/» 
and afterwards, by a codicil to bis will, declared, that if his 
graiid-daughter should marry with the good-liking of his trustees, 
then she should have 150/. and her first annuity should cease.’* 
The graud-daughtcr afterwards married a man without the consent 
of the trustees, and Lord Cow'per would not relieve against the 
condition. And it seems, from that case, that where the condition 
is in the allirmativc, and introduced with the conjunction ify it is a 
condition precedent. But it may lie seen from the case of Taylor 
V. Bury, 2 P. Wins. 625, that the Courts will gladly lay hold of 
circumstances, to avoid the construction of a condition precedent, 
ill cases of restriction upon matrimony. In that case, one de¬ 
vised the residue of his personal estate to 1. S. provided she mar¬ 
ried with the consent of his itco e.xecutois. One of them died, and 
she married without the consent of the survivor. This was consi¬ 
dered as a condition subsequent, and the grounds upon which it w'as 
so considered, were two: first, that it vias the devise of the resi¬ 
duum, which, if the condition were held to be precedent, might 
not have vested till 20 or 30 years after the te.stator’s death. 
2iid. That the bequest was first to 1. S., wliicb, if the will had 
stopped there, would have been an absolute devise, and the condi¬ 
tion annexed followed the devise. And thus considering it, the rule 
of law applied, vise, that if a condition subsequent becomes impossi¬ 
ble, by thcactof (iod, the grantee is excused from the condition. In 
this case it became *:npossible, inasmuch as the consent of both 
executors was required, and one was dead. Tlicse distinctions be- 
tweeu conditions precedent and subsequent, were taken in the case 
of Long V. Dennis, 4 Burr. 2052: but all the court in that case 
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of this my last will and testament. Provided, and my will No. 1. 
is, that if the said, &c. or any of them, or any of their heirs? 

^ . Proviso 

executors, administrators, or assigns, or any trustees or trus- for ciianp- 

tee, to be appointed in the stead or place of any of them, as 

lierein«after is mentioned, shall die, or be desirous of being t|ieiriii- 

' ' ^ . ucmnity. 

discharged from, or refuse, or decline to act, or become in- 


agreed, that all conditions in restraint of marriage, arc to find no 
favour in any court of justice. There the condition was, that 
in case I. S. should marry with any woman, not having a com¬ 
petent marriage portion, or without the consent and approbation of 
the trustees, to be expressed in writing,’* then the estate was to go 
over. Lord Mansfield said the construction must be to vest the 
estate, in case I. S. married a woman of competent fortune, or had 
the consent and approbation of his trustees to marry a woman with¬ 
out one ; and I. S. having married a woman u ith a competent por¬ 
tion, though ^vithout the consent of the trustees, it was adjiulged, 
that a compliance with either part of the alternative, was a per¬ 
formance of the condition. It may be worthy of remark, tliat in 
this case, it was declareil by the testator, that tho condition should 
not be construed in terrorem, which express caution, the chief jus¬ 
tice said, made it doubly in terrorem. 

Where conditions of this sort respect interests in lands, such 
conditions shall prevail, and it will make no difference, whether 
it be precedent or subsequent, or whether there be or be not a de¬ 
vise over: which is a doctrine in conformity with the rule, that por¬ 
tions or legacies charged upon lands, do not vest until tlie period of 
payment arrives. And with respect to personal legacies, where the 
condition in restraint of marriage, is followed by a devise over, tho 
rule is the same; but w'here, in the case of personalty, the condition 
be considered as subsequent, and thereis no devise over, the courts will 
construe such a condition in terrorem; and it is said that the doctrine 
is grounded upon an inclination in the court of chancery, to conform 
to the maxims of the civil law, and ecclesiastical courts, in this respect. 
It is to be observed, however, that this conformity is not maintained 
throughout; since, whether there be a gift over or not, makes no 
difference in the decisions of the ecclesiastical court. Ilut it may be 
doubted, whether it is quite correct to say, that the ecclesiastical 
court recognises no distinction between conditions precedent, and 
conditions subsequent, in respect to this question. The truth seems 
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No. 1. capable of acting in the trusts of this my will, before the 
same respectively shall have been fully executed, performed, 
or discharged, then, and in such case, and so olleii as tlic 
same shall happen, it shall and may be lawful, to and for llic 
person, or persons, who, for the time being, shall be entitled 
the dividends, or interest, of the residue of niy personal 


to be, that wh'”''* the title to the legacy is made to depend upon 
the marriage, v:.h consent, although the ecclesiastical court, not¬ 
withstanding itsfarour towards matrimony, yields to tlie t»ecr*'^-i'y 
of considering marriage as a proper condition precedi'itt, so thn iii 
such case, until marriage, the legacy shall not vest ; still it rctjUrds 
the matter of consent, which operates as a restraint upon the mar¬ 
riage, as no integral part of the condition, but rather as a circum¬ 
stance and an appendage. But it does not appear, upon an atten¬ 
tive perusal of the great aggregation of cases, which bear u|)on this 
subject, that our law has followed the ecclesiastical court to this 
extent, but with more propriety, wherever the condition is clearly, 
and unavoidably, a condition precedent, it regards the necessity fur 
the consent, whether required by settlement, or will, as an integral 
pait of it. This seemed to be the firm opinion of Lord Chief Baron 
Comyns, in the great case of Harvey v. Aston, Comyns, 726. and 
also of the chancellor and judges in the case of Scott n. Ty ler, 2 
Brown, 431. in which the reader will lind the legal reasons for so 
considering this point learnedly expounded, in the very elaborate 
argument of Mr. Hargrave. And sec the case of Creagh ct Uxor 
V. Wilson, 2 Vern. 572. which w'as relied upon by Chief Baron 
Comyns. It is to be lamented, however, that this part of the 
question has been left in some uncertainty, an uncertainty not a 
all removed by the note of Mr. Serjeant Williams to the case of 
Harvey o. Aston, in Lord Talbot’s cases, w'hich seems in some 
respects to be an incorrect view of the docliine. Nor can his 
position be maintained, that in the case of land, whether the con¬ 
dition be precedent, or subsequent^ tlie interest can never vest, un¬ 
til the condition be performed; for w hen we say that the condition 
is subsequent^ we inclusively say that the interest is vested. Mr. 
Sanders’s note to Harvey v. Aston, 1 Atk. 380, is more intelli¬ 
gent and correct, tliough we cannot accede to the opinion expressed 
in that n itc, that a condition, involving such constraint, and plainly 
precedcD , is only allowed by courts uf equity to be effectual. 




App.] The whole made personal Estate. 245 

estate, if such person or persons shall be of full age; and if No. 1. 
not, then for the guardians, or guardian, of such person, or 
persons, by any writing, or writings, under their, his, or her 
hands and seals, or hand and seal, to nominate, substitute, 
and appoint, any other person, or persons, to be a trustee, 
or trustees, in the stead or place of him, or them, so dying. 


whore it substitutes a less for a greater legacy. A distinction 
that su]>|ioses a principle of law, can never, without a great sa> 
crifice of certainty and consistency, be made to vary with the va¬ 
rying circumstances of the cases. 

Wc should not finish this note without adding, that wherever a 
trustee, invested with the power of lestraint, withholds his consent 
without just cause, or on improper grounds, a court of equity will 
supply such consent. See Peyton ®. Bury, 2 P. Wms. 628. And 
I Atk. 373. 2 Atk. 16. And more particularly where the executor 
ajipear') to have an iiderest operating on his behaviour in this re¬ 
spect, Long V. Dennis, 4 Burr. 20.52. If an absolute consent be 
given it is irrevocable. Dashwood v. Bulkeley, 10 Vez. 242. And 
if a conditional consent be given, and the condition be performed, 
such consent becomes absolute. But if a trustee consents to a |nar- 
riage, on condiliou of a settlement being made, and such settlement 
is refused to be made, and the consent in consequence retracted, if 
the marriage afterwards takes place without a fresh consent, equity 
w'ill not relieve against the forfeiture, where the condition is subse- 
(pient, and a devise over. lb. If a portion be given in considera¬ 
tion that a daughter should never marry, such general restraint is 
clearly invalid, being repugnant to the very law of the creation. 
Swinb. 6th edit. 2K2. And as all conditions in restraint of marriage, 
are considered with some jealousy by the courts, a strict per¬ 
formance has sometimes been dispensed with: as where only 
the major part of the guardians have consented, 1 Atk. 375. or, 
wlicrc only a tacit or implied consent has been given, 2 Vem. 580. 
Where the condition has been general, it has been construed with a 
limitation to the period of minority, 2 P. Wms. 547. Where the 
consent has been once giviui, a second marriage has been held good, 
without consent, 3 Bro. C. C. 12S. And even where the {larty 
has married once, between the will, and testator’s death, the re¬ 
striction has been adjudged not applicable to a second marriage, 
3 Vez. Jun. 227. Where there was a proviso not to mai^ry without 
the consent of certain persons first had in writing, and ccuscntwas 
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No. I. or desiring to be di-^cliargcd, or reliislng, or declining to 
act, or becoming incapable ot* acting as aforesaid; and 
that when, and so often, as any new trustee, or trustees, 
shall be nominated, or appointed, as aforesaid, all tho 
trust>estatcs, and premises, which shall then be vested in 
the trustee or trustees so dying, or desiring to be discharged, 
or refusing or declining to act, or becoming incapable of acting 
as aforesaid, either solely or jointly with the other trustee or 
trustees, shall be thereupon with all convenient speed con¬ 
veyed, assigned, and transferred in such sort and manner, 
and so as that the same shall and may be legally and cfTcc- 
tiially vested in the surviving or continuing trustee or trus¬ 
tees of the same trust estates and premises respectively; and 
such new or other trustee or trustees, or if there shall be no 
continuing trustee or trustees of the same trust estates, and 
premises, tlien in such new trustee only, upon the same trusts 
as are hereinbefore declared or expressed, of or concerning 
the same trust estates and premises respectively, the trustee 
or trustees whereof shall so die, or be desirous of being dis- 
ciiarged, or refuse or decline to act, or be incapable of acting as 
aforesaid, or such of them as shall be then subsisting or cajia- 
ble of taking cfiect. And my further will is, that all and every 
such new trustee or trustees shall or may in all things act 
and assist in the management, carrying on, and executing of 
the trusts to which he or they shall be so appointed, in con¬ 
junction with the other then surviving or continuing trus¬ 
tees or trustee of the same trust estates, and premises, if 
there shall be any such continuing trustees or trustee, and if 
not, then by himself or themselves respectively, as fully and 


given, but not in writing, it was said by Serjeant Ellis, in the case of 
Foy el Ux. v. Pester, 1 Mod. 30C, in addressing the court to have 
been ruled good by them upon another occasion, and such ruling 
was recognised by Lord Chief llaron Hale, who observed, that 
there was great equity iii it, because such restraint was only a pro¬ 
vident circumstance for obliging the party to obtain consent by a 
more solemn communication, and to ascertain the fact of its having 
been granted ; and therefore it was rather circmnstance than su^ 
sfaiifc. 
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effectually, and with all the same power and powers, aiitho* 
rityand authorities, of consent, approbation, discretion, sell¬ 
ing, conveying, calling in, laying out and investing, giving 
and signing receipts, indemnifications, and discharges, to 
purchasers and others, and all other powers and authorities 
whatsoever, as if he or they had been originally in and by 
this my will nominated a trustee, or the trustees for the pur¬ 
poses fijr which such new trustee or trustees respectively 
shall be appointed trustee or trustees, or as the trustee or 
trustees named in this my will, his or their heirs, executors, 
administrators, or assigns, in or to whose place such new 
trustee or trustees shall respectively come or succeed, are or 
is enabled to do, or could or might have done, under and by 
virtue of this my will, if then living and continuing to act iii 
the trusts hereby reposed in him or them, any thing herein¬ 
before contained to the contrary thereof in any wise notwith¬ 
standing. 'And my will further is, that the several trustees 
hereby appointed or to be appointed in pursuance of this my 
W'ill, or any of the heirs, executors, administrators, or as¬ 
signs, of them, or any of them, shall not be charged or charge¬ 
able with any more of the said trust monies and premises, 
than they respectively shall actually receive, and that one of 
them sliall not be answerable or accountable for the others 
or other of them, or for the acts, receipts, neglects, or de¬ 
faults of the others or other of them, but each one for his 
own acts, receipts, neglects, or defaults only; nor shall they, 
eitlier or any of them, be answerable or accountable for any 
banker, broker, or other person, with whom any of the said 
trust monies may be deposited for siife custody or otherwise, 
in the execution of the said trusts, nor for the insufliciency 
or deficiency of any stocks, funds, or securities, in or upon 
which any of the said trust monies may be invested, in pur¬ 
suance of and in conformity to this my will, or for any other 
misfortune, loss, or damage, which may happen in the exe¬ 
cution of the aforesaid trusts, or otherwi«^c in relation there¬ 
to, unless the same shall happen by or through their own 
wilful defaults respectively. And also that they tlie said se¬ 
veral trustees so appointed, or to be appointed, shall and 
may, by and out of the monies which shall come to their re- 



248 Precedents of Wills. [App- 

No. 2. spectivc hands, by virtue of tlie trusts aforesaid, retain to 
and reimburse himself and themselves, and allow to his and 
their co-trustee and co-trustees all costs, charges, and ex¬ 
penses which they or any of them may respectively sustain or 
expend, or be put unto, in or about the execution of the 
trusts aforesaid, or in any matter relating thereto. And, 
lastly, I do hereby revoke all former wills by me at any time 
heretofore made, and declare this only to be my last will and 
testament. 


No. y. 


A Will disposing principalli/ of real Property in Shorc<if 
among Children and Grandchildren. (1) 

THIS is the last will and testament of me J. C. of N. in 
the parish of S. in the county qf Middlesex. I give and de¬ 
vise unto J. F. and W. A. and J. C. all my freehold me.^.- 


OfJcviscs| (1) Where there is an immediate devise to all the children or 
«n "'and grandchildren, or children and grandchildren, by a general descrip- 

grand- tion, which vests the properly in possession upon the death of the 

children, * 5 ^ therefore, then distributable, none but those in ex¬ 

istence at the time, and answering the description, ran take; the fund 
is then disposed of, and distributed, and consequently the after-born 
children are excluded. But, if the vesting in possession be post¬ 
poned, so that no distribution need take place at the death of the 
testator, then all who answer the description, not only at the death of 
the testator, but born afterwards, and before the fund is to vest in 
possession, shall take; the general description includes all; and 
until the period of distribution arrive, none are excluded, Hughes 
V. Hughes, 3 Bro. C. C. 434. Barrington v. Tristram, 6 Vez. Juii. 

‘ 345. Walker v. Shore, 15 Vez. 122. Crone v. Odell, I Ball v. 

Beatty 483. This rule is the same in grants as in wills. In all 
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suages, lands, tenements,.and hereditaments whatsoever, to 7 ^ 0 , g, 
hold unto them the said J. F. W. A. and J. C. and their 
heirs, to the uses, upon the trusts, for the intents and pur¬ 
poses, and under and subject to the powers, provisos, li¬ 
mitations, and declarations hereinafter expressed, limited, 
and declared, of and concerning the same, that is to say, as 
to, for and concerning all that luy freehold messuage or tc- 


grants of estates in land there must be a person in existence to take 
at the time the estate vests by the grant; therefore, in the case of a 
conveyance to one and his children and their heirs, if he has child¬ 
ren at the time, the father and all his children take jointly in fee, 
but if he has no child the father alone takes; an after born child 
cannot take because the gift was immediate. So if a devise be to a 
man and his children, if he has children at the time, the expressed 
intent of tlie testator can take eflcct, according to the rule of the 
common law; but if A. devise his land to B. and his children, and 
B. hath not any issue at the lime of the devise, he takes an estate 
tail; for the intent, which is (he guide in the construction of a will, 
is dear that the children are to have an estate; and as immediate 
devisees they cannot take, because they arc not in rcrum nnturas 
and by way of remainder they cannot take, for the devisor designed 
to give an immediate estate : therefore, the word children shall in 
such a case operate as a v\ord of limitation, as if the gift had been 
to B. and the issue of his body. Wild’s case, (i Rep. 16. 

On these general piinciples the law is settled that where a gift by 
will is immediate, it must operate accordingly. But where a de¬ 
vise or gift is to one for life, remainder to the children, or where the 
distribution is postponed to n future time, then the children born 
during the life, or before the time appointed for distribution, become 
entitled. Graves v. Boyle, I Atk. 509, Ilaughton v. Harrison, 
2 Atk. 3^29. Atty General v. Crispen, 1 Bro. C. C. 386. Baldwin 
V. Carver, Cowp. 309. Andrews v. Partington, 3 Bro. C. C. 401. 
Pulsford V. Hunter, 3. Bro. C. C. 416. 

Glider a bequest to children, grandchildren are not entitled, ex¬ 
cept from necessity, as, if the will would be otherwise inoperative: 
Or, where the testator has clearly shewn by other words that he 
does not use the wrord children in the proper sense, but according to 
a more extensive signification. Radclifie v. Buckley, 10 Voz. Jun. 
195. by the Master of the Rolls, Sir W. Grant. Crone o. Odell, 1 
Ball V, Beatty, 449. 
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No. 2. 

Devise of 
testator’s 
freehold 
messua^^es, 
&c. to trus¬ 
tees. 


To keep 
the same 
in repair, 
and in¬ 
sured from 
fire. 


Limitation 
creating a 
tenancy in 
common, 
in tail, with 
cross re¬ 
mainders- 
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nement in which I now reside, with the chaisc<house, wood- 
house, stable, and garden thereunto belonging, and also all 
that ray freehold messuage or tenement, being No. 5, in N. 
street aforesaid, with tlie garden behind the same, now in the 

tenure of — - , and also all that my freehold messuage 

or tenement, being No. 4, in N. street aforesaid, with tlie 

garden thereunto belonging, now in the tenure of- 

together with all the fixtures and appurtenances to the said 
messuage or tenement and premises, or any of them, belong- 
ing, to the use of the said trustees, their heirs, and assigns, 
during the natuml life of my wife Sarah, upon trust from 
time to time, during the continuance of that estate, to cause 
the same premises to*be kept in good substantial repair, and 
to be kept insured from loss or damage by fire, to the full 
value thereof, or as near thereto as may l)e, so as that in case 
any such loss or damage shall happen, the money to be re¬ 
ceived upon or by means of such insurance, may be laid out 
in reinstating the same, and to retain or apply so much of 
the yearly rents, issues, and profits of the same premises as 
shall be necessary for the respective purposes aforesaid; and 
subject and without prejudice to the trusts hereinbefore de¬ 
clared, upon trust to pay unto or empower my said wife to 
receive the rents, issues, and profits of the same premises, or 
so much thereof as shall remain unapplied for the purpose 
aforesaid, to and for her own use and benefit; and from and 
immediately after the decease of my said wife, to the use of 
my four children, William, Henry, James, and KliKabetli, 
as tenants in common, and the several heirs of their respec¬ 
tive bodies, and in case there shall be a failure of issue of any 
of such children, then as to the share or shares of him, her, 
or them, whose issue shall so fail, to the use of the others of 
them, as tenants in common, and the several heirs of their 
respective bodies, and in case there shall be a failure of issue 
of the bodies of all such children but one, then to the use of 
such one child, and the heirs of his or her body, and in de¬ 
fault of such issue, to the use of my own right heirs for ever. 
And as to for and concerning all those my three freehold 
messuages or tenements, numbered 1 , 2 , J, situate in N. 

street aforesaid, and now in the several occupations of- ^ 

with the gardens and appurtenances thereunto respective!/ 
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belonging, to the use of the said trustees, their heirs, and No.- 9. 
assigns, during the natural life of my said son William, upon 
trust, to support and preserve the contingent remainders 
hereinafter limited, from being defeated or destroyed, and 
upon further trust from time to time, during the continuance 
of that estate (o cause the said premises to be kept in good 
and substantial repair, and to be kept insured from loss or 
damage by hre, to the full value thereof, or as near there¬ 
unto as may be, so as that in case any such loss or damage 
shall happen, the money to be received upon or by means of 
such insurance, may be laid out in reinstating the same, and 
to retain or apply so much of the yearly rents, issues, and 
profits of the said premises as shall be necessary for the re¬ 
spective purposes aforesaid; and subject and without pre¬ 
judice to the trusts hereinbefore declared, to pay the rents, 
issues, and profits ot* the same premises, or so much thereof 
as shall remain unapplied for the purposes aforesaid, for the 
use aitd benefit of my said son William, during his natural 
life, and from and immediately after the decease of my said 
son William, to the use of all and every the child and child¬ 
ren,—[Same clause as before for creating a tenancy in com¬ 
mon ill tail, with cross remainders]—and in default of such 
Issue, to the use of my said sons Henry and James, and 
daughter Klizabeth, as tenants in common, and the several 
heirs of their respective bodies,—[Same clause as before, 
making a tenancy in common, in tail, with cross remainders] 

—and in defiiult of such issue, to the use of my own right 
heirs for ever. And as to, for, and concerning all those my 
seven freehold messuages or tenements, numbered 1,9, 4, 

o, 6, and 7, situate in-, with the out-houses, gardens, 

and appurtenances thereunto respectively belonging, as the 

same arc now in the several occupations of-, to the use 

pf-and ———, their heirs and assigns, during the 

natunil life of my said son Henry, upon trust to support and 
preserve the contingent remainders hereinafter limited from 
being defeated or destroyed, and upon further trust from time 
to time (same clause for keeping premises in repair and in¬ 
suring from fire, &c.) and subject and without prejudice to 
^he trusts hereinbefore declared upon trusts to pay such rents, 
issues, and profits of the last mentioned premises, oi* sq much 
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No. 9. tlicrcof as shall remain undisposed of for the purposes afore- 
said, into the proper hands of iny said son Henry, for his per¬ 
sonal support and maintenance, for Avhich his receipts in writ- 
ing, signed with his proper hand shall alone be a sufficient 
.SnsT discharge. Provided, and my will is, that in case ray said son 
orlnn"” Hciiry shall alien, or charge, or attempt to alien or charge such 

berin;,'. his beneficial interest, i n such rents, issues, and profits, as afore¬ 
said, or any part thereof, then and from thenceforth he shall 
* cease to have any benefit thereout, and such rents, issues, and 
profits, as he iny son Henry woidd otherwise have been en¬ 
titled to, shall for the then residue of his life, go and be paid 
unto the person or persons who for the time being shall be 
intitled to the remaind r or reversion of the same heredita¬ 
ments and premises, expectant on the def‘'rmini>jion of the 
said estate so limited to the use of tlie said trustees, their 
heirs, and .assigns, during the life of my said son Henry, as 
aforesaid; and from and immediately after the dec(*ase of 
my said son Henry, to the nso of all and every the child and 
children of the body of my son Henry, lawfully to be begot¬ 
ten, as tenants in common—[as before with cross remain¬ 
ders]—and in default of such issue, to the use of my said sons 
William and James, and dat^ghter Elizabeth, as tenants in 
common,—[as before]—an<l in default of such issue, to the 
use of my own right heirs for ever. And as to, for, and con¬ 
cerning all those mv 8 'Veehold messuages or tenements, 
numbered I, 9, ‘j, 4, .0, f>, 7, S, situated, ^c. uith the appur¬ 
tenances thereto respectively btdoiigiug, and now or late in 
the several occupations of, &c. to the use of the said trus¬ 
tees, their heirs and assigns, during tlie natural life of my 
said daughter Elizabeth, upon trust to support and preserve, 
^tc. and upon further trust (to keep premises in repair and 
insured from fire, as before) and subject, and witliout preju- 
riatisc Riv- dice to the trusts hereinbefore declared upon trust to apply 
oiHsivI' I ill such rents, issues, and profits of the said premises, or so much 
joyment to thereof as shall remain undisposed of for the purposes afoic- 
daughter, sjiid, into the proper hands of niy said daughter, for her sole 
and.separate use and benefit, exclusively of any husband with 
whom she may intermarry', and so as the same may not be 
subject or liable to the power, conlroul, debts, or engage¬ 
ments of any suck husband, and her receipt alone to be a 
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sufficient discharge for the same, notwithstanding any cover- No. 2. 
ture she may be under. And in case my said daughter shall 
Ht the time of my death be in her minority, and unmarried, 
then to apply the same ibr or towards her maiiitonancc and 
education, or if my said wife shall be living, to pay the same 
over to her my said wife, in order that she may apply the • 
same for that purpose, and from and immediately alter the 
decease of my said daughter, to the use of all and every the 
child and children of the body of my said daughter, lawfully 
to be begotten, as tenants in coninioii—[limitation to her 
children as before, remainder over on failure of issue to tes¬ 
tator’s sons in th(‘ same manner as before]—provided always, 
and iny will is tliat it shall and may be lawful to and for the 
said trustees, and the survivors and survivor of them, and 


the executors or administrators of such survivor, by inden¬ 
ture or indentures under their or his hands and seals, or 
hand and seal, respectively to demise or lease such part or 
parts of the said vacant ground as may not be built upon at 
my death, unto any person or persons who may be willing 
to Iniild upon the same or any part or parts thereof, for any 
term or numbm* ol’}ears not exceeding ()l years from the 
inaliing thereof respectively, yet so as that no erection or 
building shall be erected, whereby the said street^ called St. 
James’s Street, shall be rendered of le.-s width in any ])art 
than «'0 tect; and to demise or lease all or any of the residue 
of the hereditaments hereinbefore devised, unto any person 
or persons, for any term or nmuber of vears ju't exceeding 
21 years from the time of the making thereof, so as on every 
such lease so to be made, whether for bnilding or not, there 
be reserved and made pajabie the best and most improve. 1 
yearly rent or rents that can be reasonably had or gotten for 
tlie heredilaineiits and premises thereby demised, to be inci¬ 
dent to and go along w itli the immediate reniaiiider or re¬ 
version of the said premises, without taking any line, pre- 
ininiii, or foregilt, for the making or granting of any such lease 
or leases respectively, and so as that in every such lease 
there be contained a clause of re-entry for non-payment of 
the rent or rents thereby reserved, and so as that no lessee 
or lessees be by any such lease or leases authorised or em¬ 
powered to commit wiiste, or exempted from puiiislnuent for 

1 
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No. 2. committing the same, and so as the lessee, or respective 1es« 
sees to whom any such lease or leases shall be so made, shall 
and do execute a counter-part or counter-parts thereof re¬ 
spectively, and enter into a covenant for payment of tlie rent 
or rents so to be reserved. And as to, for, and concerning 
* all those my freehold messuages or tenements, situated in 

-, and all those my freehold messuages, situate in 

■-, and all other my hereditaments hereinbefore de¬ 

vised to tlie said (trustees) and their heirs, nliereof no use is 
hereinbefore limited or declared, with their appurtenances, 
to the use of them, the said trustees, their heirs and assigns, 
for ever, but nevertheless upon the trusts hcreinafler de¬ 
clared concerning the same: and I give and bequeath my 
leasehold messuage and tenement, situated behind tlie three 
last mentioned messuages, and also my leasehold messuages 
and tenement, situate in-, with their respective ap¬ 

purtenances, unto the said trustees, their executors, admini¬ 
strators, and assigns, for all such terms or term of years, as I 
shall have therein at the time of niy decease, but nevertheless 
upon the trusts hereinafter declared concerning the .same. 
And as to, for, and concerning as well the freehold mes¬ 
suages, tenements, and hereditaments hereinbefore lastly 
mentioned, or referred to, as the said leasehold messuages, 
tenements, and premises, I will and declare that the trustees 
or trustee thereof respectively, for the time being, do and 
Dirortion shall, SO soon as conveniently may be after my decease, sell, 
to seiifttr- and absolutely dispose of the same, together or in parts, by 
Iciifchold public auction or private contract, as to them or him shall 

inoperty sccm expedient, for the best price or prices that can be rea- 
aiid to con* * 

\crt :iii in- sonably procured for the same; and as to the money arising 
!ii*iy,To p*ay ^ud from such sale or sales, and also as to the clear 
iMiinalaiid rents, issues, and profits, arising from the said frcc- 

ti'ittsi- hold and leasehold premises so hereinbefore directed to be 
uhar^cs, fiold as aforesaid, in the mean time, until the same shall be 
Him orin-^" ^ declare that the same respectively shall be 

ciinincr; to deemed to be part of my jiersonal estate and go according to 
tain houses the dispositions thereof hereinafter contained ; and 1 direct 
l'irtcd|a'nd ^1*® receipts of the said trustees, their heirs, executors, 
udrainistrators, or assigns, for the money arising by any such 
in the gale or sales, shall be good diacharges for the same, or so much 



Apf.] Real Estates to Children and Grandchildren. 255 

thereof as shall be therein expressed to be received; and that No. 2. 

the purchaser or purcliasers of the same several hereditaments 

and premises, or any part thereof, his, her, or their heirs, adini- accumu- 

nistrators, or assigns shall not be answerable for any loss, mis- mgest** 

application, or non-application thereof. And as to all my 

goods, chattels, and personal estate*, not by this my will specifi- then to <ii- 

• it 

cally disposed of, T give the same unto the said trustees, upon among tiie 

trust, in the first place to pay thereout all my just debts, (in- 
eluding all such ground-rents and premiums of insurance as 
may be owing from me at the time of my death,) and my fu¬ 
neral and testamentary charges; and in the next place, the 
pecuniary legacies given by this my will; and after making 
all such payments, to lay out so much of the residue as may 
be necessary in finishing any messuages or other buildings 
which may happen to be building by me on the said vacant 
ground, at the time of my death; and to lay out the surplus, 
if any, in the purchase of 3 per cent, consolidated bank an¬ 
nuities, in tlie names of them the said trustees, or the survi¬ 
vors or survivor of them, or the executors or adiniiiistraturs 
of such survivor; and as to such bank annuities, T will and 
direct that they the said trustees or trustee thereof, for tluv 
time being, do and shall place out the dividends or interest 
arising thereupon, from time to time, until iny said son 
James shall attain the age of 21 years, (or in case he shall 
die before that age, until the period shall arrive when he 
would, if living, have attained that ago,) in the purchase of 
like annuities, so as to cause as great an accumulation of 
stock as may be; and when and so soon as my said son Janies 
shall attain the said age, or the period shall arrive' when ho 
would, if living, have attained that age, then to transfer one 
fourth part of such bank annuities as shall have been so pur¬ 
chased as aforesaid, unto my said son William, his execu¬ 
tors, or administrators; one other fourth part unto iny said 
son Henry, his executors, or administrators; one other fourth 
part unto my said daughter Elizabeth, her executors, or ad¬ 
ministrators ; and the remaining fourth part unto my said 
son James, his executors, or administrators; and I give and 
bequeath to my said wife all my household goods and furni¬ 
ture, plate, rings, watches, china, ornaments, linen, and 
wearing apparel, books on the subject of divinity, prints, and 
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No. 2. such of my drawings as are in frames. And I do hereby 
will and declare that such stock in the public funds as may at 
my death be standing in the joint names of my said wdfo and 
myself shall be hers absolutely. I give and bequeath to my 
- son Henry all my books, manuscripts, papers, and drawings, 
(except those given to my wife, and such books as contain 
matters relating to my business unflnished, and my books of 
account, and books relative to my estates, all which 1 direct 
shall be retained by my executors). I also give to my son 
Henry all my boxes, containing books and papers relative 
to measuring, with their contents, utensils, and inipleineiits 
used in my business. I will that my executors do pay out 
of my personal estate 200<. for the board and education of 
my nephew II. T. until he shall be fit to bo put out appren¬ 
tice, and then that they do pay the further sum of200^. wdtli 
him as an apprentice fee (2). I give to my son William 20^. 
to be laid out for him as my executors hereafter named shall 
think proper. I forgive iny son-in-law W. T. the debt of 
100 /. which he owes to me, and direct iny executors to deli¬ 
ver up to him the bond whereby the same is secured to me, 
to be cancelled (.*3). I do hereby nominate, constitute, and 
appoint the said J. A. W. A. and J. C. executors of this my 
last will and testament; and 1 give to them the sum of 50/. 
each, as some compensation for their care and trouble in the 
execution of the triisls hereby in them reposed, and direct 


(*2) If a lepacy be given for the benefit of ssn infant in one way, 
and it cannot be applied in tliat A\ity, it may be applied for Ids be¬ 
nefit in another way, as if it be to put him into orders, and he 
becomes a lunatic;—and whore a legacy is given as an appren¬ 
tice foe, if the boy is not put out apprentice, lie will be entitled 
to this legacy uhen he comes of age. 5 Vez. Juii. 461. Jlarton r. 
Cooke. 

(3) If W. T. should die in the testator’!) life-time this legacy 
will not lapse. I Vez. Jun. 49, 1 I*. Wins. 83. But it is to be ob¬ 
served, that such a legacy will not prevail in equity against credi¬ 
tors; it is good, however, against executors, and If an action be 
brought for it by executors tlie court will grant an injunction. 
3 Atk. 581: 1 P. Wms. 86. (n. 2.) 
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the same to be paid to, or retained by them, as soon as con- No. 3. 
veniently may be after my decease. I give and-bequeath to 

my brother and to my two sisters and to my wife’s son- his wife* 

—— the sum of 20/. each, to be paid to them respectively, as guardian, 
soon as conveniently may be after my decease. And 1 ap¬ 
point my said wife guardian of such of my children as shall 
be under the age of 21 years at my decease; and after her 
decease 1 appoint my said trustees and the survivors or sur¬ 
vivor of them the guardians or guardian of such of my child¬ 
ren as may be then minors until they respectively shall ar¬ 
rive at the age of 21 years, and I do direct—[claiK-e indem¬ 
nifying the trustees, &c.] 

In witucss. &c. 


No. 3. 

t£ftl disposing of real and pcrsoJtal Estate h\j icaij of Pro. 
vision for Children. 

THIS is the last will and testament of me, S. K. of—— direction* 

- - , &c. I desire to be buried in tlie vault which 1 have *^u**ui* 

lately made in the parish church of-, in the said 

county, and I earnestly request that my wife and son and all 
those who for the time being shall be entitled to the rents 
and profits of my messuages, lands, tenements, and heredi¬ 
taments hereinafter devised, will pay due attention to the 
keeping up of those graves and grave-stones of my family^ 
which are in the church-yard of F. in the said county, and 
to which grave-stones I have lately put head and foot stones. 

I give and bequeath unto my dear wife, and to my only son 
S. K. and to my son in law M. R. and to my only daughter 

R. M. D. his wife, the sura of- 1. a piece for mourning; 

and for the like purpose I give unto C. my son’s wife, the 
VOL. II. 9 
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No. 3. sum of'—/, and to her two sons, IJ. 8. W. and I. S. W. 

"" ■—/. a piece, and to my niece A. the sum of- 1 .; I 

also give and bequeath unto my said wife all the ornaments 
of her person, and all my Jewels, plate, linen, china, and all 
my household goods and furniture whatever and whereso¬ 
ever, and all my books, and all my horses and other cattle, 
and my chaise, carts, carriiiges, and implements of husbandry, 
and also all my stock of wines and other liquors whatever, to 
hold to her as her own absolute property; T also give to ray 
said wife the use and enjoyment of all my pictures, prints, 
and drawings, during her life, and from and after her de¬ 
cease I give to my daughter R. M. D. the picture of herself; 
but the rest of my pictures, and all my prints and drawings, 
I give to my said son S. K. I give and bequeath to I. N. 
of T. in the said county, esquire, and to C. B. the younger, 

of W. in the said county, esquire, the sura of-/. a piece, 

to be laid out in the purchase of some sniull piece of plate, to 
be kept by them respectively as a memorial of the friendship 
Cliaritable subsisting betw'een us. I order and direct the sum of — 1. to 
bcqnciite. divided as my wife shall think proper, or in case of 
her death as my said son shall think proper, among such of 
the poor persons resident in or belonging to the parish of St. 

L. in T-aforesaid, where I live, as shall happen to 

be upon my Christmas list, and to have received a small do¬ 
nation by my order at the Christmas preceding niy death. 

I likewise order and direct the sum of-/. to be divided or 

given as my w'ife shall think proper, to or amongst any poor 

family or families of the aforesaid parishes of-and 

. . ^ which shall seem to her to be most deserving of 

such reward or assistance: and the rest, residue, and re¬ 
mainder of my personal estate not hereinbefore specifically 
bequeathed, after payment of my debts, legacies, funeral, 
and testamentary charges, T give and bequeath to the said 
G. H. and C. B. their executors, administrators, and assigns, 
upon and for such and the like trusts, intents, and piirjioses 
as are hereinafter mentioned and declared respecting the 
rents, issues, and profits of the hereditaments hereinafter 
given and devised to tliem for the term of500 years, during 
the continuance thereof. 1 nominate and appoint my said 
wife M. K. sole executrix of this my last will and testament, 
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thinking it may be more readily executed by one person than No. fJ. 
by two, yet I earnestly request and hope that my said son 
will to the utmost of his power aid and assist his mother in 
the due execution thereof. And as to, for, and concerning^ 
my niessuag^es, farms, lands, tenements, and hereditaments 

next hercinafler mentioned, (that is to say)-I 

give, devise, and confirm the same, with their respective ap¬ 
purtenances, unto and to the use of my said wife for and . 
during the term of her natural life; and from and after her 
decease unto and to the use of my said son S. K. his heirs 
and assigns, for ever: And as to, for, and concerning my 
messuage or tenement, farm, lands, and hereditaments in 

C-aforesaid, now in the occupation of-, I give 

and devise the same, with their respective appurtenances, 
unto and to the use of m\ said wife (or and dnriiig the terra 
of her natural life; and immediately from and after her de¬ 
cease then as to, for, and concerning the same premises, and 
from and immediately a flier mv own decease as to, for, and 
concerning the following estates, (that is to say) my freehold 
messuages, &c. [various parcels and descriptions of freehold 
property] 1 give and devise tin* same, with their respective 
appurtenances, unto and to the use of them the said G. N. 
and C. B. their executors, administrators, and assigns, for Alormof 
and during the term of 500 years, to be computed from the crated*” 
day of my decease, and from thence next ensuing, and fully 
to be complete and ended without iinpcachinent of waste ; 
but nevertheless upon and for the trusts, intents, and pur¬ 
poses hereinafter expressed and declared concerning the 
same term; and (subject as aforesaid) from and immediately 
after the determination of the said terra of 500 years, and in 
the mean time subject thereunto and to the trusts thereof] 
unto and to the use of the said 8. K. and his assigns, fur and 
during the terra Of his natural life without impeachuicnt of 
waste, and from and after his decease [to the children of the 
said S. K. the sou in strict settlement, remainder to the tes¬ 
tator’s right heirs]. And as to, for, and concerning the said Tni<;ts of 

• ■ the term 

term of500 years hereinbefore limited to the said G. N. and declared. 

C. B. their executors, administrators, and assigns as afore¬ 
said, 1 will and declare that the said G. N. and C. B. their 
executors, administrators, and assigns, do and shall stand 
\ s2 
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and be possessed of the messuages, lands, and hercditamci;it$ 
comprised therein, upon the trusts folloM'ing, (that is to say) 
upon trust that they the said trustees, or trustee for the time 
being, do and shall with and out of the respective rents, is¬ 
sues, and profits of the said hereditaments and premises 
therein comprised, or by mortgage or sale of a competent 
part of the same premises for all or any part of the said term, 
or by both of those means ( 1 ), raise and levy such sum and 
sum.s of money as shall be necessary for paying so much of 
my debts, legacies, funeral, and to.stamontary charges as my 
])ersona] estate, not specifically bequeathed, may happen to 
fall short in payment of, and do and shall apply .such money 
so to be raised in discharge thereof accordingly, and subject 
thereto, upon trust that they tlic said trustees, or trustee for 
the time being, do and shall liy botli or cither of tlie afore¬ 
said means raise, levy, and pay the following clear annual 
sum of money during the life of my said daughter S. D. (that 

is to say) the annual sum of-/. (if my wife shall survive 

me) as long as my said daughter and my said wife shall both 
be living, and in case my said daughter shall survive niy said 

wife, then the annual sum of- L during the residue of the 

life of my said daughter, but if my said wife sliall die in my 

life-time, then the said annual sum of- 1, to commence 

from the time of my death; the said annual sum of-/. or 

-- 1. as the case shall happen as aforesaid, to be paid by 

equal half-yearly payments, on the 2-lth day of June and 26th 
day of December in every year, clear of taxes, and without 

deduction, the first payment of tlic said annual sum of- h 

to be paid on such of the said days as shall first happen next 
after my decease, in case my said wife shall be liiing at such 
day of payment, and the first payment of the said annual sum 
of- 1. to be made on such of the said chiys as shall first 


(1) These last words seem to be proper, since without such 
words, or the addition of the plural words sales and mortgages,** 
it might be doubted wliether the trustees having raised the mo¬ 
ney by mortgage could afterwards sell to pay o/T that mortgage^ 
however beneficial such an arrangement might be; see 
jun. 48. 
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happen next after the decease of the survivor of me and my 
said wife; and upon trust that they the said trustees, or 
trustee for the time being, do and shall pay such of the said 

annual sums of ——1. and- 1. as shall be subsisting or 

ought to be raised as aforesaid, unto such person or persons 
only, and for such intents and purposes only as my said 
daughter, by any writing or writings under her hand, shall 
direct or appoint, notwithstanding her present or any future 
coverture, and fur want of such direction or appointment 
then do and shall, [for the separate use of the daughter, vide 
ante, page 25^,] and in case my said daughter shall have one 
or more child or children then upon trust that they the said 
G. N. and C. B. their executors, administrators, and as¬ 
signs, do and shall, after the decease of my said daughter, 
but not before, and when and as any such child or children 
sliall attain their respective age and ages of 21 years, (if my 
said daughter shall then I)e dead,) by botii or either of the 
aforesaid means (but subject and witliout prejudice to the 
trusts hereinbefore declared concerning the same term) raise 
and levy such sum or sums of money, for the portion or por¬ 
tions of such child or children, as is or are hereinafter men¬ 
tioned, (that is to say) if there shall be only one child of my 
said daughter, who shall attain the said age of 21 years, then 
the sum of —/. for the portion of such one child; If there 
shall be two such children, and no mOre, who shall live to 
attain tliat age, then the sum of—/. for the portions of such 
two children, the sum to be et^xially divided among them ; 
and if there shall be three or more such children, w ho shall 
live to attain that age, then the sum of— I, for the portions 
of such three or more of them, the same to be equally di¬ 
vided between or among them; such portion or portions 
as is or arc hereby provided fur such child or children, to 
become a vested interest, or vested interests, in him, her, 
or them respectively, as and when he, she, or they respec¬ 
tively shall attain the age of twenty-one years, after the de¬ 
cease of my said daughter, to bn paid at the end of six ca¬ 
lendar months next after their attaining such age and ages, 
with interest for such six months, at the rate of — 1. per cent, 
per annum. But us to such of them us shall attain that age 
the life-time of my said daughter, the payment of their por- 
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tions shall be postponed until the end of six calendar months, 
next after her decease, and to be paid with like interest for 
such six last'incntionod mouths: and upon this further 
trust, that the said G. N., and C. B., their executors, adini- 
nistrators, or at^sig^ns, do and shall, by bolli or cither of the 
aforesaid means, raise, ]ev>, and pay, such annual sum or 
sums of money, for or towards the maintenance and educa¬ 
tion of such child, or children, of my said daughter, as shall 
be iiiidt r the age of twenty-one years, at her decease, as 
shall be equal to the interest of his, her, or their expectant 
portion, or respective portions, at the rate of-per 
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cent, per annum, until the same shall respectively become 
vested as aforesaid. And upon this further trust, that if my 
said daughter shall not have a child, or having any such 
child or children, they shall all die under the age of twenty- 
one years, so as not to become entitled to receive the portion 
and portions hereinbefore provided for them as aforesaid, 
then upon trust, that the said trustees, or trustee, for the 
time being, do and shall, by both or either of the aforesaid 
means, (but subject, and without prejudice, as amresaid,) 
raise and levy such sum or sums of money, not exceeding 

in the whole, tho sum of-/. of lawful money of Giv'at 

Britain, as my said d.iughter b\ any (!eed or deeds, writing 
or wriiifigs, with or without power of revocation, under her 
hand and seal, attested bj two or more credible witnesses, 
or by her last will and testament, or by any writing in the 
nature of her last will and testament, to be signed and ]?ub- 
lishcd in the presence of, and attested by three or more such 
witnesses, shall, notwithstanding her present, or any future 
coverture, think fit to direct and appoint, and do and shall 
pay such sum or sums, if any, as shall be so directed to be 
rai.scd, not exceeding the said sum of—/. as aftn esaid, unto or 
amongst such one or mere of the present, or any other son or 
sons, daughter or daughters, of my said .son, S. K., at such 
time or times, and in such sliarc and shares, manner and 
form, as my said daughter shall by the same, or any other 
deed, writing or writings, under her hand and seal, with or 
without power of revocation, so attested as aforesaid, or by 
such last will and testament, or writing in nature thereof^ as 
aforesaid, direct or appoint. And in order to facilitate any 
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mortgage, or sale of mortgages, or sales of the same mes¬ 
suages, farms, lauds, tenements, and hereditaments, or any 
part or parts of them, for any of the trusts and purposes 
aforesaid, I hereby declare, that the receipt or receipts of 
tlie said trustees, or trustee, for the time being, shall be a suffi¬ 
cient discharge, or sufficient discharges, to the mortgagee or 
mortgagees, purchaser or purchasers, of any of the same mes¬ 
suages, farms, lands, tenements, and hereditaments, or of any 
part or parts thereof, for his, her, or their mortgage, or consi¬ 
deration-money, or for so much thereof us in such receipt, or 
receipts, shall be expressed to be received, and that such 
mortgagee or mortgiigees, purchaser or purchasers, his, her, 
or their executors, administrators, or assigns, shall not after¬ 
wards be accountable for any misapplication, or non-appli¬ 
cation thert*of, neither shall he, she, or they respectively be 
concerned to enquire into the necessity of making any such 
mortgage, or sale, for any of the purposes atbresuid. Pro- 
\ ided, and my will further is, that it shall be lawful for the 
said trustees, or trustee, fur the time being, (with the con¬ 
sent of my said son, signified in writing, under his hand, if 
living, and if not, then at the discretion of them, or him, 
my said trustees, or trustee,) to apply so much of the rents, 
issues, and profits of the premises comprised in the term, as 
to tlu'in or him shall seem expedient, in or tor the purposes 
of repairing, or rebuilding any of the messuages or buildings 
upon the said farms and lands, or improving the same, or any 
of them, and also to fell, cut down, and dispose of any of the 
timber, or trees, growing, or being thereupon, for all or any 
of the last-mentioned purposes; and, subject to the trusts, in¬ 
terests, and purposes, hereinlieforc declared, of and con¬ 
cerning the messuages, farms, lands, tenements, and heredi¬ 
taments, comprised in the said term of 500 years, I declare 
my will and mind to be, that the said trustees, or trustee, 
for the time being, do and shall, during the first 21 years of 
the said term of 500 years, to be computed from the 5th day 
of April, or 10th day of October, next preceding my death, 
lay out, and invest, (with the consent of my said son, if 
living, ill writing, under his hand, and if not, then at tlie 
discretion of such trustees, or trustee), the residue and clear 
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surplus of the yearly rents, issues, and profits of the said 
premises, remaining after paying such the said annual sums 

of- 1 . or- 1 . for the separate use of my said daughter, 

and such annual sura as shall, for the time being, be appli¬ 
cable for such maintenance as aforesaid, and the interest of 
any such portion, or portions, hereinbefore directed to be 
raised, as shall be carrying interest, and also of any such 
mortgage, or mortgages, as may be made in pursuance of the 
trusts hereinbefore declared, and after application of such 
sum or sums of money, as it may be thought proper to dis¬ 
pose of, for such rebuilding, repairing, or improving, as 
aforesaid, in the public stocks, or funds of Great Britain, or 
in or upon securities of that government, or real securities 
in England, at interest, and in like manner, from time to 
time, to invest the dividends, interest, or annual proceeds of 
such stocks, funds, or securities, so as within that period to 
produce as great an accumulation of capital, as reasonably 
may be, in the nature of compound interest. Provided, ne¬ 
vertheless, and I declare my mind and will to be, tliat such 
investments shall cease at the end of 10 or 15 years of the 
said term of ^1 years, if my said son shall in his life-time so 
direct the same, by any writing under his hand, to be at¬ 
tested by two or more credible witnesses, and then 1 will 
and direct, that the said trustees, or trustee, for the time 
being, do and shall stand possessed of, and interested in such 
stocks, funds, or securities, as shall have been so from time to 
time purchased, upon the trusts hereinafter declared con¬ 
cerning the same. Provided, that when, and so soon as all 
and every the trusts hereinbefore declared concerning the 
said term of 500 years, shall in all things have been fully 
performed, satislied, or discharged, or shall have become in¬ 
capable of being carried into execution, and they, the said 
G. N., and C. B., and each of them, and the executors, ad¬ 
ministrators, and assigns, of them, and each of them, shall 
be fully reimbursed and satisfied, all costs, charges, and ex- 
pences, occasioned by or relating to the trusts of the said 
term of 500 years, then the same term, or so much as shall 
remain undisposed of, for the purposes aforesaid, shall cease, 
determine, s^nd be abs-olutely void to all intents and purposes 
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whatever, (any things herein, &c.) Provided also, and I No. 5. 
hereby declare, that it shall and may be lawful to and for my 
said son, S. K., from time to time, and at all times during his 
natural life, and after his decease, to and for the person or 
persons, who, for the time being, shall, under, and by virtue 
of the limitation hereinbefore contained, be entitled to the 
hereditaments comprised in the said term of 500 years, ei¬ 
ther in possession, or in remainder, after the determination 
of the tuune term, if he, she, or they shall have attained the 
age of 21 years, and if not, then for his, her, or their guaiv 
dial! or guardians, (power to lease, see before, p. 253), And 
as to, for, and concerning all my copyhold messuages, farms, 
lands, tenements, and hereditaments, with their respective 
appurtenances, not hereinbefore disposed of for tlie benefit 
of my said wife, during her life, with remainder for the be¬ 
nefit of my said son and his heirs, I give and devise the same 
unto, and to the use of the said S. K., my son, his heirs, and 
assigns, for ever; yet nevertheless upon such trusts, intents, 
and purposes, as will correspond with the uses, trusts, in* 
terests, and purposes hereinbefore expressed, and declared, 
of and concerning my said freehold messuages, farms, lands, 
tenements, and hereditaments, comprised in the term of 500 
yeiu's, either in possession, or in remainder, after the decease 
of my said w ife, and with wiiicli estates such copyhold pre* 
inises arc respectively held and enjoyed, and under, and sub- 
j('ct to such and the same powers, provisos, and declarations, 
or as near thereto as may he, and the different nature of the 
tea lire, and the rules of law and equity will admit of. And 
as touching such stocks, funds, and securities as shall have 
been so purchased as aforesaid, 1 w ill and declare that the Trusts of 
said trustees thereof, for the time being, do and shall stand [luiJS* 
possessed of, and interested in, the same, upon the trusts 
following, that is to say, upon trust, that they or he do and 
shall pa) unto, or empower my said son, (if living,) or his To permit 
assigns, to receive the dividends or interest thereof, during recorve Uie 
his natural lite, and from and immediately after his decease, f||riifo"and 
(or in his life-time, if he shall so direct, by any such deed 

di*ath to go 

or writing, as hereinafter is luentioned,) do and shall pay or uci-urdiiu; 
transfer sucli stocks, funds, or securities, unto such one child, poilltlucnt 
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No. 3. o*" to and amongst such two or more of the children of my 
said son, (other than and except an eldest, or an only son, for 
amoiiff his the time being,) at such age or time, and if more than one, 
childrin. such ages or times, in such shares and proportions, and in 
such manner and form as my said son, by any deed, &c. 
shall direct or appoint; and in default of such direction or 
appointment, then the same shall become vested in such two 
or more of the children of my said son (other than and be¬ 
sides such eldest or only son,) as shall attain the age of 21 
years, in equal shares, but if there shall be no more than 
one such child, (other than and besides such eldest or only 
son,) who shall attain such age, then one moiety only thereof 
shall vest in such child, and the other moiety shall be consi¬ 
dered as having vested in my said son, and be paid or trans¬ 
ferred accordingly to his executors, administrators, or as¬ 
signs: and in case there sliall be no child of my said son, 
(other than, &c.) who shall attain the said age, then the 
whole of such slocks, fund'^, or securities, shall be considered 
as having vested in my said son, and be paid or transferred 
accordingly, to his executors, administrators, or assigns; 
and as to any dividends or interest which may arise in res¬ 
pect of such last-mentioned portion, or portions, from tlie 
decease of iny said son, until the vesting thereof, I uill and 
direct that such dividends or interest shall be invested in 
such stocks, funds, or securities, (to accumulate as before). 
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A TVill, comprising various dispositions of real and personal 
EslatCj partlt/ of testator's own estate^ and partly in 
performance of vanom trusts and obligations imposed 
on him by antecedent settlements. 


THIS is the last will and testament of me J. N., of Recital of 
Whereas, under, and by virtue of the settle- Siur'iilnito- 
ment, made previous to my marriage with Mary, my wife, 

(then Mary S.) certain hereditaments at W-, (whereof 4 I property, 

she was seised in tee simple,) stand limited to the use of me tiemont^by 
for life, with remainder to the use of tlie trustees therein “*** 
named, and their heirs, during my life, in trust to preserve 
the rontingeiit remainders; remainder to the use of my said 
wife for life ; remainder to the use of all and every the 
child and children of our marriage, in tail, with cross re¬ 
mainders ; reinaiiider to such uses as my said wife shall, by 
such deed or will, as is therein mentioned, appoint, and in 
default of such appointment, to the use of her right heirs; 
and by the same sett lenient, her portion, consisting of the 
sum of 1500/., was agreed to be vested in the trustees there¬ 
in named, upon trust, after the solemnization of the said 
marriage, to pay the interest thereof to me during my life, 
and alter my decease, to my said wife, for her lite, and after 
the decease of the survivor of us upon such trusts, as to the 
principal money, for the benefit of th(‘ children of the said 
inarriiige, as tlierein mentioned, and in case there should be 
no such child or children, or being such, all of them should 
die beibre such ages or times as arc therein mentioned, upon 
trust, to apply the said sum of 1500/. as my said wife should, 
by such deed or will, as is therein mentioned, appoint, and 
ill default of such appointment, to lier executors, administra¬ 
tors, or assigns ; and my father, Richard N., thereby cove¬ 
nanted, that in case the then intended marriage should take 
effect, and the said Mary should survive me, he, -his heirs, 
executors, or administrators, would yearly pay unto her, 
during her life, such sum of money, as, with the clear yearly 
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produce of her said real and personal estate, thereby settled, 
or agreed to be settled, Avould make up the clear yearly sum 
of 200/., and my said father thereby covenanted to pay the 
sum of 2000/. to the said trustees therein named, upon such 
trusts, for the benefit of the children of the said marriage, 
as are therein mentioned : and whereas the said portion, or 
sum of 1500/. was received by me, and yet continues in my 
hands, and there hath not, as yet, been any issue of the said 
marriage; and whereas my said late father, Richard N., by 
his last will and testament, in writing, bearing date the —— 

day of-, 17—, after confirming the said settlement, 

and ordering his debts to be paid out of his personal estate, 
devised his freehold messuages, lands, and tenements at 
B- ^ in the county of-, to the use of a trus¬ 

tee therein named, for the term of500 years, upon the trusts 
thereinafter declared, and hereinafter in part mentioned; 
remainder to the use of me for life, without impeachment of 
waste; remainder to the use of trustees, and their heirs, during 
my life, in trust, to preserve the contingent remainders; re¬ 
mainder to the use of my first, and every other son succes¬ 
sively, in tail male; remainder to the use of niy daughters, 
as tenants in common, in tail, with cross remainders; re¬ 
mainder to his nephew, William N., for his life; remainder 
to the use of trustees, and their heirs, during the life of the 
said William N. in trust, to preserve the contingent re¬ 
mainders ; remainder to the use of James N., sou of the said 
William, for hi!> life; remainder to the use of trustees and 
their heirs, during his life, in trust, to preserve the contin¬ 
gent remainders; remainder to the use of the first, and 
every other son of the said James N. successively, in tail 
male; remainder to the use of the male heir, who should be 
lawfully entitled, for the time being, to the ancient esbite, at 

G. belonging to the -’s, for the life of such male 

heir; remainder to the use of trustees, and their heirs, du¬ 
ring the life of the said male heir, to preserve the contingent 
remainders ; remainder ,to the use of the first, and every 
other son of the said male heir successively, in tail male, re¬ 
version to the use of his (iny said father’s,) right heirs; and 
he gave to his wife Jane, an annuity of 100/. for her life, to be 
paid out of his real estate, and declared that the said term of 
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500 years, was so limited to tlic use of the trustees thereof, as 
aforesaid, for securing the payment of the said annuity, and 
for raising all such sum or sums of money as he should have 
to pay, in consequence of his covenant in my said marriage, 
And he gave his leasehold estate to trustees, upon trust, to 
permit the person, who for the time being, should be in pos¬ 
session of his freehold estates, by virtue of his will, to re¬ 
ceive the rents and profits thereof^ subject to the payment of 
the said 100/. annuity, and the sum ho liad engaged to pay, 
under my said settlement; and lie gave all his monies at in¬ 
terest, and securities for the same, and the interest thereof, 

and 500/. stock in the- canal, (200/. whereof then 

stood, and is yet standing in my name,) and all profits and 
dividends belonging to the same, and also all his silver plate, 
household furniture, beds, bedding, pictures, prints, watches, 
books, live cattle, husbandry gears, to trustees, upon trust, 
to pay out of his said monies, his debts, funeral expenccs, 
the probate of his will, and in the next place, to pay to me 
the sum of 500/. upon niy succeeding to the rectory of G. 
by three equal payments, in each year, next after my institu¬ 
tion, for the purpose of being laid out at my discretion, in 
the improvement of the glebe lands, and buildings ; and as 
to the remainder of the money, to lay out tlic same, with 
the approbation of the person, who, for the time being, 
should, by virtue of his w'ill, be in the possession of his real 
estate, in the purchasing of freehold premises, in the county 

of-, to be conveyed to the trustees, upon the same 

trusts as the other real estates, by virtue of his w'ill, wTre li¬ 
mited to, or such of tliem as should be capable of taking ef¬ 
fect : as to husbandry gear, and quick goods, they were to 
be sold, and the money arising therefrom to be invested in 

the purchase of freehold lands, within the county of-, 

for the uses limited of his other estates, by his said will; and 
as to household furniture, beds, bedding, rings, watches, 
plate, pictures, &c. he gave to his said wife such parts thereof^ 
as he should particularise in a schedule, for her life; and as 
to such parts thereof as should not be so directed, and those 
IK> directed after her death, the trustees w^erc to permit the 
person for the time being, entitled to his real estate, to have 
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the use thereof; and, until such purchases as aforesaid shall 
be made, the trustees were to continue the monies at interest, 
or to call in and replace the same, either on mortgages, or 
invest the same in the public funds, and pay or permit the 
person lawfully in possession, for the time lieing, of his real 
estates, to receive the interest and dividends of the same; 
and as to the said 500/. canal stock, the trustees were to per¬ 
mit the person or persons, who, for the time being, would be 
entitled to the premises, to be purchased as aforesaid, or un¬ 
til purchased, the interest of tlie money intended to purchase 
the same, to receive the dividends thereof, and aftenvards to 
transfer the principal to such person and persons, his, her, 
and their executors, administrators, and assigns, in M’liom 
the premises so to be purchased, (when purchased), his or 
their heirs, or assigns, sliould become absolute at law, by 
virtue of his will. And he made me (subject, and without 
prejudice to any of the trusts therein contained,) executor 
of his said will. And whereas my said father departed this 

life in the year-, without revoking or altering his said 

will, leaving me, his only child, and heir at law; and shortly 
after his decease, I proved the same will, in the prerogative 
court of Canterbury. And whereas, exclusively of the spe¬ 
cific estates, to the enjoyment whereof I am entitled for my 
life, under iny said father’s will, I remain possessed of the 
Debits said sum of 500/. canal stock, and of the sum of 70/. like 
Ills father’s stock, wliicli my said father purchased after the making of 
accouiiTof his said will, and the residue of my said late father’s per- 
tiicresidue gQimi estate has been permitted to remain in my hands; 

of his per- ^ ^ . . 

soualcs- and it will appear by my accounts, as executor of my said 

father’s will, that such residue amounts to the sum of-/. 

And whereas, the said Jane, my late mother, departed this 

life in the year-, having first duly made her last will 

and testament, whereby she gave to me all arrears which 
should be due, in respect of her said annuity of 100/. at the 
time of her death, upon my paying to her relation, Mary 

R-, an annuity of 10/. during her life; and gave the 

use of her watch to me for life, and at my decease, the Si{mc, 
and the rings, pictures, and trinkets, whereof she was pos¬ 
sessed, she directed to go to the uses thereof directed by her 
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said husband’s will: and I iiaving elected to take the benefit No. 4. 

of the bequests in her said will, have paid the said annuity 

of 10/. to the said Jane R-, up to the last day of payment Timt 

thereof, preceding the date of this my will. And whereas, lousorper- 

I am desirous, that as well tfie trust in my said marriage 

settlement, resardins; the said portion or sum of 1500/. as oflusmar- 
. ® . * . * iagc set- 

those of my said father’s will, touching his personal estates, tifment, 

or such and so many tliereof as remain to be performed, and and* 

also the trusts in my said mother’s will, touching the specific 

chattels therein-mentioned, should be performed and carried 

into execution, I therefore direct, that- and-, 

my executors, herciiiafler appointed, do and shall, as soon trustees 

as conveniently may be, after my decease, pay the sum 01 tors, to 

1500/. in satisfaction of the debt owing from me in respect 

of mv having so received my wife’s portion of that amount ^ . 

as aforesaid, with interest for the same, after the rate of 5/. owes to the 

for 100/. for a year, to the trustees or trustee, for the time 

being, in my said marriage settlement, upon such of the trusts 

therein declared, concerning the same respectively, as shall 

be then subsisting, or capable of taking effect: and I further To transfer 

direct, that my said executors do and shall, so soon as con- navigation 

veniently may be after my decease, transfer the said sum of y'® 

500/. navigation stock, unto the trustees or trustee, for the his father * 

time being, who shall be then entitled to receive the same, 

under my said father’s will, upon such and the same trusts 

therein declared, concerning the same respectively, as shall 

be then subsisting, or capable of taking effect; and also that Tc transfer 

they, my said executors, do auJ shall, so soon as conveniently 

may be, after my decease, deliver over the specilic things, to 'I'ri 

the enjoyment whereof I am entitled for my life, under the «>n, 

said will of my mother, to the person or persons, who, for i ijuy tor 

the time being, shall be then entitled to receive the same, 

iipon such of the trusts therein contained or referred to, as 

* , , , ^ raw 

shall be then subsisting, or capable of being performed, and ime atnr 
deliver over such plate, furniture, pictures, rings, watclies, 
and books, as my said late lather died possessed of, and that '*’0 pay 
have come to my hands, the books being mentioned in a ca- bunlsuted 
talogue made by him, and the plate being distinguished by 
the armorial bearings of his aud my late mother’s family, or 

executor. 
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No. 4. one of their families; and pay over, to the person or per- 

sons entitled to receive the same under my said father's will, 

balanre*^ said sum of-A (which is stated in my said account 

hini"*'ii™" executor to be the amount of the balance owing from me, 

»“cLcxecu. as such, in respect of the clear residue of my said father's 

spcctofthe personal estate, to be laid out in the purchase of lands, as 

hi^fothcr’s aforesaid, or such other balance or sum of money as may be 

personal found due on the taking of such account. And whereas it 
estate, to ^ ” 

the person will appear from my said account, as executor, that some 
enUtie^'to articles of my said late father’s furniture were sold by me, 

samennder produced tlie sum of-/. 1 direct my executors to 

Ilia father’s make good the same to the said trust estate, cither by the 
To replace delivery of furniture of mine of the like value, or by pay- 
d(M*of*^hU ***®*'^ to tkc person or persons entitled for the 

thmiu r being to receive the same under my said fatlier’s w’ill. 

•old by ’ And in as much as I have in my hands, as executor as afore- 
Ato pay said, the sum of 26/. for which 1 have taken credit in my 
said account as a debt due from my said late father's estate 

left by his ' 

father to a to or in trust for-charity, tlie interest whereof has been 

chanty. many years past applied for the charitable pur))ose here¬ 
inafter mentioned, I therefore direct my executors to dis¬ 


charge that debt by payment of the said sum of 26/. to such 
persons, to be approved by tlie rector, for the time being, 
of the parish church of G. aforesaid, as they shall think fit, 
upon trust to place the same out at interest on government 
or real securities, with libcily of transposing the same, 
and to pay the interest or dividends arising therefrom, 
to the master, for the time being, of the endow'cd scliool 
at G. aforesaid, for educating eleven pour boys in.the 
said school to be nominated from time to time by such 
rector, or in his absence from the said cure, by the offi¬ 
ciating minister, for the time being, of the said church. 

Additional I opiye imto my said wife an annuity or yearly sum of 
anaiiitv to ^ .-i . i» • i • * . « 

testator’s 10/. of law ful money of Great Isritain, during her natural 

life, in addition to her provision under my said marriage 

settlement and the trusts of the term of 500 years created 

my said father's will, tlie same to lie paid clear of taxes 

and without deductions, by equal half yearly payments, the 

first payment thereof to be made at the expiration of six 
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calendar months next after my decedse. And 1 give to my No. 4. 
said wife absolutely (1) such of my household furniture and 
linen (2) as she shall select, not exceeding, in the whole, the 

value of- L (such value to be ascertained by the general 

appraisement which 1 desire to be made of my furniture) 
except locks, iron ovens, bells fixed, fixed stoves, and such 
other things as arc or may be fixed or fastened tO the man- 
sion house at G. wherein I now reside, niy will being that 
such excepted articles shall go along with the said mansion- 
house, and be enjoyed by the person or persons for the time 
being entitled to the possession thereof, as heir-loom'*, so 
long as tlic law will permit. And 1 give to her iny said 
wife the use and ciijoynicnt of such plate as I have pur¬ 
chased, and whereon are engraven the armorial bearings of 
her or my family, or one of our families, during her life. 

And from and immediately after her decease I give the same 
to (ieorge N., second son of the said William N., if he shall 
be then living, absolutely, anti if he shall be then dead, unto 
Veter N., third son of the said William N., if he shall then 
be living, absolutely, but if neither of them the said George 


(1) Where a testator gives to A. during her natural life. Ids 
house at B. with all the goods tliat shall be found therein at tlie 
time of his <lcroa'>e, the word iciik so conjoins the devise of the 
house and household goods, that the devisee can have no longer in¬ 
terest in the latter than was expressly limited in the former. J At¬ 
kins, -170, Luke V. Bcuuct. And where a testator gave to his wife 
all his household goods, furniture, plate, linen and cliitia in his 
house at K. or to the house belonging, and also the said house, 
gardens, <&c. so long as she continued his widow, and no 
longer; Lord llardwicke held that the household goods, fur¬ 
niture, See. were put under the same restrictions as the house 
itself. Richards t*. Baker, 2 Atk. 321. Such a gift will nut 
bar the wife of her paraphernalia. 2 Atk. 216. See also 3 Atk. 
369 and 303. 
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(2) A bequest of the best of my linen, or of some of my best 
linen, is void for uncertainty ; but a bequest of such of my linen 
as my executor shall think fit, or as I. S. (the legatee) shall ebuse. 
is good ; Peck V. Halsey, 2 P. Wms. 337. 

YOL. 11. T 
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N. or Peter N. shall be then living, then the same to be 
considered as part of the residue of my personal estate; 
and my will is that an inventory shall be made of such plate, 
and that my said wife shall, on receiving the same, be re¬ 
quired to sign such inventory, accompanied with an under¬ 
taking for the delivery thereof b) her representatives, upon 
or immediately after her decease, to the person or persons 
who .shall be entitled to the same under this my will. I give 
to S. I\ the sum of 100/. and to P. S. the like sum of 100/. 
and I desire that each of them may have decent mourning, 
at the discretion of my executors. 1 give to my executors 
the sum of 100/. a piece, a.s an acknowledgment for the trou¬ 
ble that they may have in the execution of this my will. 1 
give to the said James N. the sum of SO/, upon trust, to 
place out the same on government or real securities at inte¬ 
rest, in the name of such persons as he, his executors or ad¬ 
ministrators, shall think proper, u ith liberty to the trustees 
or trustee thereof for the time being, of transposing the 
same, to the intent that such trustees or trustee do apply 
the intercst or dividends arising iherefrom, for or towards 
the education of four poor bo}.s, at or in the said .school at 
G. aforesaid, to be from time to time noniinated I)y such 
trustees or trustee for the time being, T give the sum of 
100/. to the trca.surcr for the time being of the iii/irmary of 
-, in the cminty of-, to bo applied to the cha¬ 
ritable purposes of that institution ; and 1 direct my execu¬ 
tors to distribute the sum of-/. among such poor persons 

attending divine service in the pari.sli church of G. afore¬ 
said, the Sunday next aflc*r my death, and in such propor¬ 
tions as they my said executors shall Ihiuk proper; and I 
desire that all my servants w ho siiali be in rny service at the 


* The effecl of a direction for an inventory is held of itself to 
limit the enjoyment to the life only of the legatee, Southey v. Lord 
Somerville, 13 Vez. Jtin. 493. And a devisee for life must sign 
an inventory to be deposited by the master, for the benefit of 
all parties. Lcekc u. Bciiiiet, I Atkin.s, 471. Dill v. Kyiiaston, 
8 Ath. 81. 
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tirtJe of my decease, may receive a whole year’s wages, to No. 4. 
be added to the sum or suais then due to them for wages (3). 

And as to the residue of iny personal estate, not otlierwise 
disposed of by this my will, I give the same to my said ex- 
cculoi’s, upon trust, that they, or the survivor of them, or piin’Oti out 
the executors or administrators of such survivor, do and with pow-’ 
shall place out the same at interest in some of the parlia- 
montarv stocks or funds of fjircat Britain, or on real securi- »'»• 

|>t)so ^c'cur* 

ties in Knj^Iand at interest, and do and sliali from time to 
time vary, alter, or transpose the same for other stocks or 
funds, or socurilies of the like nature, wlien and so often as 
it shall seem expedient; and do and shall, after paying and And nrtct> 
keeping dou n the said annuity of JO/, hereinbefore given to .lown^the 
my said wife for her li e, and also the said annuity which 1 j“"'c'invc!u 
am lial'le to nav to the said Mary B. during her life, in the ti»' 

* \ .. . druds tor 

mean time, until tlie capital in the respective sliares thereof tin; |i!*r- 
sliall become pa\able or transforable as hercinafler is men- 
tioned, invest the interest or di\ idends thereof, as ami when 
the sa!«e shall amount to 100/. in like stocks, funds, or se- 'hull U- 
curities, sons to cause the same to accumulate in the nature ’,»* 

of compound intei'cst; and do and shall pay or transfer one j 


k ur 


third part of all such stocks, funds, and securities, but sub- lu p «>l 
ject and without prejudice to tlie payment of the said anntii- oiiu r tiimi 
ties unto the said George N. as and when he shall attain the 
age of 21 years ; one other third part thereof unto the said 
Peter N. as and when he shall attain the age of 21 >ears ; wuu " * 

^ ^ .1 . * f 

and the remaining third part unto Maria N* daughter of the ” 

5aid William N. as and when she shall attain her age of 21 
years; and in case any one or more of them the said George 
N. Peter N. and Maria N. shall die without ha\ing attained 
the said age, then the share or shares of him or them so 
dying, of and in the said stocks, funds or set'uriiies, sliall 
go and be paid or transferred, subject and without prejudice 
as aforesaid, to the survivors or survivor, or others or other 
of them, as and when their respective original shares shall 


(3) Under a general bequest to servants, a coachman provided 
with a carriage and horses let by the job, is uot entitled. Cbilcot 
9 . Bromley, 12 Vot’.. Juq. 111. 

T 2 
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No. 4. rc'spectively become payable or transferable as aforesaid; 
and in case any other of them shall die without having at¬ 
tained the said age, then all and cver>’ the accruing share or 
shares shall be subject and liable to the like contingency of 
accruer or survivorship as is hereinbefore declared, touch¬ 
ing his, her, or their respective original share or shares; 
And if nci- and in case all of them the said George N. Peter N. and 
thrre Maria N. shall die without any of them having attained tho 
to*brcrtnip^ years, then my will is that the whole of such 

entitled, to stocks, funds or securities sliall be transferred, but subject 

be trails- . . , . * j ■» 

iVrri-d to and without prejudice as aforesaid, to-: And 1 ap- 

point the said-executors of this niy last will and tes- 

])rvhe of taraent. And as to my messuage, farm, and lands, situate 
messiiasp'i Tiear W. aforesaid, I give the same unto S. P. and 

nofundvr their heirs and assigns for e>'er; and as to my mes- 

Mtticincnt. stiages, farm and lands, situate in or near to the said settled 
estate of my family at G. aforesaid, which I purchased of 
William S. for the sum of 1900/. my messuage, farm and 
lands situate at or near to the said estate at R. aforesaid, 
which I purcliascd of Janies P., iny lands in-, conti¬ 

guous to the said estate at B., and intermixed therewith, 

which 1 purchased of John G., my lands in-, lying 

also contiguous to the said estate at B., which I purchased 
of Hugh H., wliicli several premises so purchased by me 
are partly freehold, and partly leasehold, and also as to, 
for, and concerning my messuage, farm and lands, situate 
at R. in the said county, and all the rest of iny freehold and 
leasehold estates whereof I have power to dispose in pos¬ 
session, reversion, remainder, or expectancy, and not here¬ 
to®,!"'*' inbeforc disposed of, (1) I give the same unto and to the 
use of the said-and-, their heirs, execu¬ 

tors, administrators and assigns, upon the trusts hereinaflcr 


(4) If a testator, in terms, excepts out of liis residuary devise 
wliat he has before disposed of, such exception takes out of the 
residuary devise only the interest before given, .not tlic things 
themselves; therefore if a life-estate only in any subject has before 
been given, the residuary devise comprehends and carries the rc- 
mainiog interest 3 sec 3 Atk. 286. 
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expressed and declared of and concerning the same, that is 
to say, upon trust, that they and the survivor of them, and 
tlie heirs, executors, administrators and assigns of such sur¬ 
vivor, do and shall, as soon after my decease as they or he 
shall think fit, make sale and dispose of all and every my 
said freehold and leasehold estates, so devised to them as 
aforesaid, cither together or in parcels, by ptiblic auction or 
private contract, as to them or him shall seem meet, for the 
most money that can be reasonably had or gotten for the 
same; and I do hereby declare that the receipt and receipts 
of the said, &c. and the survivor of them, the heirs, execu¬ 
tors, administrators or assigns of such survivor, under their 
or his hands or hand respectively, shall from time to time 
be a good and effectual discharge, or good and effectual dis¬ 
charges, to the purchaser or purchasers of the same free¬ 
hold and leasehold estate, or any part thereof and his, her, 
or their heirs, executors, administrators and assigns, for 
his, her, or their purchase-money, or so niucli thereof as 
in such receipt or receipts shall be expressed to be received, 
and tliat such purchaser or purcliascrs, his, her, or their 
executors, administrators or assigns, sludl not be answerable 
or accountable for any loss, misapplication or non-applica¬ 
tion of such purchase-money, so expressed to be received; 
and as to the money arising from such sale or sales as afore¬ 
said, (as to which 1 direct a separate account to be kept,) 
my will is, that the same shall be in the first place applied 
in making good the deficiency, if any shall then be, of my 
personal estate, not specifically bequeathed, in paying my 
debts, funeral, and testamentary charges and legacies, (save 
those for cliaritable purposes) and that the residue of such 
monies, or the whole thereof, if there shall be no such dc- 
ficienc}, shall bt^ paid to such person or persons, and be aji- 
plied for such intents and purposes, as the residue of my 
personal estate is hereinbefore directed to be ])aid and ap¬ 
plied; and us to tlic rents, issues and profits of tlic said 
estates, until sale thereof, I will that the same shall be paid 
and applied in such manner as the interest of the money 
arising by sale thereof would be payable or applicable to un¬ 
der this my will, in case such sale had taken place. Provided 
always, and it is my will, that in case the trustees or trustee 
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for tho time bcintyof tlip residue of niy said fatlrcr’s personal 
estate, shall be u illin^ to accept a conveyance and assign-* 
nicnt of my freehold and leasehold estates, in B-, afore¬ 

said, or any of them, or any part thereof at the above-men¬ 
tioned sum or sums of money, for which I purchased tho 
same, then and in such case it sliall be lawful for the trus* 
tees or trustee for tlic time being, under this niy will, to 
make siicli convoyajice and assignment accordingly, on ob¬ 
taining a sufficient discharge for so much of tho said balance 
on account of the said residuary estate in niy hands, as the 
consideration money of the estate or estates comprised in such 
conveyance or assignment shall amount to. Provided always, 
and my will is, that it shall and may be lawful to and for the 
said,&c. and the survivor of them, and the heirs, executors, ad¬ 
ministrators, and assigns of such survivor, from time to time, by 
indenture or indentures under their or his hands and seals, or 
hand and seal, to demise or lease tho said freehold and lease¬ 
hold hereditaments, and premises, so vested in them as afore¬ 
said, or such of them as shall be remaining unsold or undis¬ 
posed of, during the minority of the said I. P. and R. S., or 
either of them, unto any person or persons, for any term or 
number of years not exceeding 21 years, in possession, not in 
reversion, or by way of future interest, so as upon every 
such lease there be reserved and made payable, during the 
continuance thereof respectively, the best and most improved 
yearly rent or rents that can be reasonably bad for the same, 
to be incident to the reversion of the premises so to bo de¬ 
mised, without taking any sum or sums of money, or other 
thing by way of fine or preniium for the making of any such 
lease, and so as none of such lessees shall be made dispunish¬ 
able for waste, and that in cverv such lease there lie contain¬ 
ed a clause of re-entry for non-payment of the rent or rents, 
to be thereby respectively reserved, and that such lessees 
seal and deliver counterparts of such lease and leases. Pro¬ 
vided, and iny will further is, [proviso for substituting new 
trustees with safety, and indemnity clauses,] 
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Part of a JViV direclhig a Sctlh'incnfy nith Limitations in a 
strict Form for preserving the Estate in the Family of the 
Testator. 


1 (3IVE and devise all and sin«:ular my freehold manors, Testator 
messuages, lands, tenements, and hereditaments, wheresoever rca/estates 
and whatsoever, not hereinbefore devised, unto the said 

^ ^ ^ ^ of two sets 

J. W. and Sir R. J. R., their heirs and assigns, to hold the of trustees 

siiccf’ssivo* 

same to the uses following, tliat is to say, as to, for and con- iy, for two 
corning all such of the same hereditaments and premises, as ^ 

are situate in the parish, township, or precinct of N-, in 200 

the county of N-, with their appurtenances, to the use ‘ 

of the said Sir f*. C., R. jVI., and J. D., their executors, and 
administrators, for, and during, and unto the full end and 
term cf 99 years, to commence and be computed from the 
time of my decease, w'ithout impeachment of waste, upon the 
trusts, and to and for the intents and purposes, and with, 
under, and subject to the powers, provisos and declarations 
iiert‘iiiafter declared or expressed with respect tliereto; and 
as to, for, and concerning all such of the same hereditaments 
and })remises as arc sitwatc in the parishes, townships, or 
precincts of F. IT. and S. and tlie ])arishes or townships con¬ 
tiguous and next adjoining thereto, witli the appurtenances, 

except the iiianor or lordship of F-, and theadvowson of 

ihe rectory of F-, to the use of the said Sir G. C., R. M., 

and J. D., J. C. J., and J. F., their executors, and adini- 
nistrators, for and during and unto the full end and term of 
200 years, to commence and be computed from the time of 
my decease, without impeachment of waste, upon the several 
trusts, and to and for the several intents and purposes, and 
with, under, and subject to the several powers, provisos, re¬ 
strictions, and declarations hereinafter expressed with re¬ 
spect thereto; and as to, for, and conccruitig, aa wall all and, 
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singulnr tlio said hereditamonts, and premises comprised in 
the said several terms of 99 years, and 200 years respec* 
tiveJy, from and after the end, expiration, or other sooner 
determination of the said terms respectively, and in the 
mean time subject thereto respectively, as also all and singu¬ 
lar other the licrcditaments lastly hereinbefore by me de¬ 
vised, from and immediately after my decease, to the uses of 
the said J. W. J., and Sir R. J. B., their hoirs, and assigns 
for ever upon the trusts, nevertheless hereinafter mentioned, 
that is to say, upon trust; and I do hereby direct that they 
the said J. W., Sir R. J. B., or the survivor of them, or the 
heirs of such survivor, shall with all convenient speed after 
my decease, convey and assure all and singular the said ma¬ 
nors, messuages, farms, lands, tenements, and hereditaments, 
subject us to such of the said hereditaments as arc comprised 
in tlir said several terms of 99 years, and 200 years rospec- 
tiveiy, to the same terms respectively, and the trusts thereof, 
to and for the uses, intents, and purposes, upon the trusts, 
and with, under, and subject to the powers, provisos, condi¬ 
tions, restrictions, and limitations hereinafter expressed con¬ 
cerning the same, that is to say, to the use of my said son 
W. A., and his assigns, for and during the term of his na¬ 
tural lift'Cl), without iinpcachmeiit of waste, so far as is con- 


(1) Where the object of the testator is to preserve the devised 
estates as long as possible iu his family, ho may devise the fee to 
trustees and their heirs to the following uses, viz. to the use of liis 
eldest son, for the term of 99 years, to be computed from the day 
of his, the testator’s decease, and fully to be complete and ended, 
if his said son shall so long live, and from and immediately after the 
determination of the said term, and in the mean time subject there¬ 
to, to the use of the trustees and their heirs, during the life of the 
said son in trust, in the usual form, to preserve the contingent re¬ 
mainders, and from and after the decease of the said son, to the 
use of the first and other sons of that son in tail male, to be follow¬ 
ed with like limitations successively, in favour of the younger sons 
of tlic testator, and their first and other sons respectively, remain¬ 
der to testator’s eldest daughter, for a similar term, if she should so 
long live, remainder to trustees to preserve contingent uses, and so 
pn, with like limitations successively in favour of the testator’ 
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sistent with the trusts of the same several term of 90 years, 
and 200 years respectively, while the same shall be respec* 
tively subsisting, and from and after the determination of 
that estate, by forfeiture or otherwise, in the life-time of the 
said W. A., to the use of trustees in such settlement, to be 
named, and their heirs, during the life of the said W. A., in 
trust by the usual ways and means to support and preserve 
the contingent uses and estates thereby limited, but never¬ 
theless to permit and sufler the said W. A«) and his as¬ 
signees, during his life to receive and take the rents, issues, 
and profits thereof for his and their own benefit; and from 
and after the decease of the said W. A., to the use of the 1st, 
Sd, 3d, 4th, and all and every other son and sons of the 
body of the said W. A., lawfully begotten, or to be begotten, 
scvenilly, successively, and respectively, and in remainder, 
one after another, as they respectively shall be in seniority 
of age and priority of birth, and the several respective heirs 
male of the body and respective bodies of such son and sons, 
lawfully issuing, so as that every elder of such sons, and the 
heirs male of his body issuing, shall be always preferred to 
and take before the younger of such sons, and the heirs male 
of his and their body and bodies issuing, and for default of 
such issue, to the use of my said younger son Edward, for 
and during the term of his natural life, without impeachment 
of waste, so far as is consistent with the trusts of the samo 
several terms of 99 years, and 200 years respectively, whilst 


younger daughters, with remainder to their first and other sons re¬ 
spectively, in tall male, in the same manner with successive re- 
oiainders, if testator please, to daughters of sous, and then to 
daughters of daughters, as tenants in common in tail, with cross re¬ 
mainders. 

'L'he consetiucnce of thus giving to the children of the testator 
terms of years determinable with their lives, instead of estates of 
freehold, will be, that they will not be able with the concurrence 
of the tenant in tail in remainder, unless tho trustees will join in 
making a tenant to the prxeipe, to suffer a recovery so as to defeat 
the remainders after such tenant in tail: the tenant in tail can, I : 
such a case, only bar his own issue by a iiue. 
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the same sliall be respectively sul)si.sliiig, and from and after 
the determination ol’ that estate, l)y fortciturc or otherwise, 
in the liic-tinie of my said son Edward, to the use of such 
trustees in such settlement to be named, and their heirs, 
during the life of my said son Edward, in trust, by the usual 
ways and means to preserve and support the contingent uses 
and estates thereby to be limited, but ncvcrtiieless to permit 
and suiter luy said son Edward, and his assigns, during his 
lile, to rocciv'e and take the rents, issues, and profits thereof^ 
for his and their own use and benefit, and from and after tho 
decease of my said son Edward, to the use of all and every 
other the Ist, 2d, 3d, and 4th son and sons of the body of my 
said son Edward, lawfully begotten, severally, successively 
and respectively, and in remainder, one after another as they 
respectively shall be in priority of birth and seniority of ago, 
and the several and respective heirs male of the body and 
respective bodies of such son and sons, lawfidly issuing, so 
as that the elder of such sons, and the heirs male of his body 
issuing, shall alw^ays be prelbrred to and take before tho 
younger of such sons, and the heirs male of his and their body 
and bodies issuing; and for default of such issue, to the uso 
of all and every other the son and sons of my body, lawfully 
begotten, or to be begotten, severally, successively, and re¬ 
spectively, and in remainder, one after another as tliey re¬ 
spectively shall be in seniority of age, and priority of birth, 
and the heirs male of the body and respective bodies of sncIi 
son and sons lawfully issuing, so as tlmt the elder of such 
sons, and the heirs male of his body shall be alwa}H preferred 
to and take before the younger of such sons, and the heirs 
male of his and their 1)ody and respective bodies issuing; and 
for default of such issue, to the use of trustees and their 
heirs, during the lives of iny said daughters Tj. and C., an<l 
the life of the survivor of them, in trust to pay the rents, is¬ 
sues, and profits thereof to such person or persons respec¬ 
tively as they my said daughters respectively, during their 
joint lives, by any writing or writings under tlicir respective 
hands, shall from time to time as the same respectively shall 
become due or payable, but not by way of anticipation, di¬ 
rect or appoint, so as that my said daughters, during their 
joint lives, shall not have a power of disposing of more than 
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a moiety each of tlic faiil rents, issues, and profits, and for No. 5, 
want of such direction or appointment, into the proper hands 
of them respectively in moieties, whilst both of them shall be 
living-, tor tlieir respective, sole, and separate use, exclu- 
sively and independently of any husband or husbands, and 
not in anywise to be subject to the controul, debts, or en- ritance not 
pavements of tlieir respective husbands; and from and im- p’ja^ce till 
mediately after the decease of either of my said daughters 
who shall first happen to die, then in case such daughter so siiaii be 
dying shall leave any child or children, her surviving, in pr^ent 
trust during the natural life of the survivor of my said daugh- 
ti-rs, to pay and apply one moiety or equal half part of the 
rents, issues, and profits of the said premises unto, between, distinct 
or amongst, or for the benefit and advantage of such child or |n*s*J,e!** 
children, in equal shares and proportions, if more than one, 
and if there shall be only one such child, then for the benefit testator's 
and advantage of such one child; and to pay and apply the tore hi talk 
other moiety of the said rents, issues, and profits to such j"* Uefouft 
ptu'sou or persons as such surviving daughter, by any writ- ‘’♦‘s'n'h i»- 
ing or writings under her hand, shall from time to time as tively,t^en 
tlio ><01110 shall lieconic duo or payable, but not by way of an- and'othw^ 
ticipiition, direct or appoint, and for want of such direction **** 

or ajipuintment, into the proper hands of such surviving daughter 
daughter, for her sole and separate use exclusively and in- 
dependently of any husband, and not to be in anywise sub¬ 
ject to tlie controul, debts, or engagements of any husband; 
but in case such daughter so first dying as aforesaid shall not 
leave any child or children, her surviving, or leaving any 
such, all of them shall happen to die during the life of such 
survi\ing daughter, then upon trust, from and iinincdiately 
aller the decease or such failure of children of such daughter 


so first dying as aforesaid, ns the case may happen, in trust, 
to pay and apply the whole of the said rents, issues, and pro¬ 
fits to such person or persons as such surviving daughter, by 
any w riting or writings under her hand, shall from time to 
time, during her life, as the same shall become due or paya¬ 
ble, but not by way of anticipation direct or appoint, and for 
want of such direction or appointment into the proper hands 
of such surviving daughter, for her sole and separate use ex¬ 
clusively and independently of any husband, and not to be in 
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anywise subject to the controul, debts, or rn^agements of 
any husband; and my will is that the respective receipts in 
writing of my said daughters, and the receipt of the survivor, 
notwithstanding any coverture, or the receipt or receipts of 
the person or persons to whom tliey respectively, or the sur¬ 
vivor of them, shall direct the said rents, issues, and profits 
to l)e paid as aforesaid, shall be good and efiectual releases 
and discharges for the rents, issues, and profits therein men¬ 
tioned to be received; and upon further trust, during the 
lives of my siiid daughters, and the life of the survivor of 
tliem, to preserve the contingent uses and estates, to be li¬ 
mited as bcrcinafler mentioned; and from and after the de¬ 
cease of the survivor of them my said daughters, as to one 
moiety or equal half part or share of the same hereditaments, 
to the use of the first and other sons of my said daughter T^. 
successively, according to their respective seniorities in tail 
male, and lor default of such issue, to the use of the first and 
other sons of my said daughter C. successively, according to 
their respective seniorities in tail male; and as to the other 
undivided moiety or equal half part or share of the same he¬ 
reditaments, to the use of the first and other sons of my said 
daughter C. successively, according to their respective seni¬ 
orities in tail male, and for default of such issue, to the use 
of the first and other sons of my said daughter L. succes¬ 
sively, according to their respective seniorities in tail male; 
and from and after the decease of both my said daughters, 
and failure of issue male of both their bodies as atbresaid, 
then as to the entirety of the same hereditaments, to the use 
of all and every the daughter and daughters of ray said son 
W. A. if more than one as tenants in common in tail, with 
cross remainders in tail, between or among them; and if all 
his daughters but one shall die without issue, or he shall 
have but one daughter, to the use of such one or only daugh¬ 
ter in tail; and for default of such issue, to the use of all and 
every the daughters and daughter of my said son Edward, if 
mure than one, as tenants in common in tail, witli cross re¬ 
mainders ill tail, between and among them; and if all his 
daughters but one shall die witliout issue, or he shall have 
but one daughter, to the use of such one or only daughter in 
tail: and for default of such issue, then as to one undivided 
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moiety or equal half part or share of the same hereditaments, 
to the use of all and every the daughter and daughters of my 
said daughter L. if more than one, as tenants in common in 
tail, witli cross remainders in tail, between or among them; 
and if all her daughters but one shall die without issue, or 
she shall have but one daughter, to the use of such one or 
only daughter in tail: and for default of such issue, to the 
use of all and every the daughter and daughters of my said 
daughter C. if more than one, as tenants in common in tail, 
with cross remainders in tail, between or among them ; and 
if all her daughters but one shall die without issue, or she 
shall have but one daughter, to the use of such one or only 
daughter in tail: and as to the other undivided moiety or 
(‘qual half part or share of the same hereditaments, to 
the use* of all and every the daughter and daughters of 
my said daughter C’. if more than one, as tenants in 
common in tail, with cross remainders in tail, between 
or among them ; and if all her daughters but one shall 
die without issue, or she shall have but one daughter, to the 
use of such one, or only daughter, in tail: and for default 
of such issue, to tlie uf.e of all and every the daughters and 
daughter of my said daughter L. if more than one, as te¬ 
nants in common in tail, with cross remainders in tail, be¬ 
tween or among them ; and if all her daughters but one shall 
die without issue, or she shall have but one dajigliter, to the 
use of such one or only daughter in tail: and from and af¬ 
ter the decease of both of my said daughters, and such 
failure of issue of both their bodies as aforesaid, then as to 
the entirety of the same licrcditaineiits, to the use of my own 
right heirs. Provided always, and I do lu*reby declare my 
will and mind to be, that in the settlement so to be made as 
aforesaid, shall be contained a proviso, that all and every 
the person and persons, who, by virtue of the liniilatioiis to 


* It seems pretty well settled that this is not a condition prece¬ 
dent to the vesting, and therefore a tenant in tail may suflbr a re¬ 
covery without troubling himself to take the name, if he objects 
to it. Upon this question being put to the late Mr. Fearnc, how¬ 
ever, though he thought it not absolutely necessary, yet he said ho 
would advise it to be done on the party’s coming of ago, before. 
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No. 5. be therein contained, or of this proviso, shall become en> 
titled to the possession, or to the rents, issues, and profits 
of the manors, and other hereditaments, in such settlement 
to be comprised, and who shall not then be called by the 
name, or use the arms of H. except as hereinafter excepted, 
or otherwise provided, do and shall, w ithin the space of one 
year next, after they respectively shall become entitled to 
the possession, or to the rents and profits thereof: and also, 
that all and every the person or persons, whom the sjiid L. 
or any issue female of my said sons or dauj’ htcrs respectively 
shall marry, shall and do, if the said 1j. or such other issue 
female respectively, as aforesaid, shall, at the time of such 
her or their marriage, or respective marriages, be so entitled 
as aforesaid, then w'ithin one year next, after the solemniza¬ 
tion of the said marriage, or marriages, respectively; and if 
the said L. or such other issue female respectively as afore¬ 
said, shall not be entitled at the time of such lier or their 
marriage, or respective matriages, but shall afterwards, du¬ 
ring her or their marriage, or respective marriages, become 
so entitled as aforesaid, then w ithin the space of one year next 
after she or they shall severally become entitled as aforesaid, 
take upon himself, herself^ and themselves, and use in all 
deeds and writings, whereto or wherein he, she, or they sluill 
be a party or parties, and upon all other occasions, the sur¬ 
name of II. only, and no otlier surname: and also shall and 
do quarter the arms of II. with his, her, or their own family 
arms ; and shall and do, within the space of one year, apply 
for, and endeavour to obtain an act of parliament, or proper 
licence from the crown, or take such other means as may be 
requisite and proper, to enable and authorize him, her, or 
them respectively to take, use, and bear the surname and 
arms of II.; and that in case any such person or persons 
shall refuse or neglect, or discontinue to take and use, such 
suriiainc and arms, and to take sr.ch proper steps and means 
ns may be requisite to enable and authorize him, her, or 

sulTcring the recovery, and the recovery to bo suffered in the name 
directed to be assumed, to prevent all questions on the point. See 
the case of Gulliver v. Ashby, 4 Durr. 19291. Blackst. 607. 
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them go to do, within the space of one year as aforesaid, 
then from and after the expiration of the said space of one 
year, the use or estate, or uses or estates, so to be limited 
to him, her, or tJiem respectively, so neglecting or refusing, 
shall cease, deternune, and become utterly void, and that all 
the said manors, and other hereditaments, liercinbefore di¬ 
rected to be conveyed, and settled as aforesaid, shall in such 
case, immeiliatcly thereupon, go to the person or persona 
next ill remainder, under the limitations in such settlement 
to be contained, in the same manner as if such person or 
persons, so neglecting or refusing, being tenant or tenants 
for life, ivere dead, or being tenant or tenants in tail male, 
or in tail, were dead without issue inlieritabic under the es¬ 
tate tail, or estates tail, then vested in possession, or in re¬ 
mainder, in the »ierson or persons so refusing or neglecting: 
pro\idefl alwajr, and ! do hereby expressly declare my will 
and mind to lie, tliat tlie clause hereinbefore contained for 
compelling tiie persijiis Iiereinbcfore mentioned,_to use the 
name and arms of 11. sliall not extend to anj person or per¬ 
sons, who shall, under any will or other instrument W'hatso- 

ever, made prior to the lid day of January,-, be under 

any previous obligation of using any other fiimily name, or 
bearing any other family arms. And I do hereby declare mv settlement 
wdll to be, that in such scttlcinent’shall be contained a power *“ 
to enable the person or persons, who, for the time being, leasin?. 
Ishall, by virtue of the limitations in such settlement to be 
contained, be entitled to the said manors and heroditanicnts 
hereinbefore directed to be conveyed and settled as albre- 
raid, for an estate of freehold, to grant, demise, limit, or 
appoint all and singular the said hereditaments, or any of 
them, or any part thereof, for any term or number of years, 
fiot exceeding 21 years, at the most improA'cd rent, without 
taking any fine, and under the usual restrictions, so never¬ 
theless that no such lease of all or any part of the licredita- 
/ments, comprised in the said terra of 2000 years, be made to 
commence prior to the 29tli day of September, which will 

be in the year of our Lord - . And 1 do hereby also 

direct, that in such settlement, so to be made as aforesaid, 
there be contained a power, enabling the said Sir G. C., 

R, M., J. D., J, C. J., and J, F., and the survivors and siir- 



No. 5. 


Precedents of Wills. 




Also a 
power to 
enable the 
trusters to 
sell or ex¬ 
change. 


Ami to 
piirrlia'^e, 
with the 
money 
aiisiiig 
tnnu such 
sale, other 
lauiN, aiul 
to setlle 
the newly 
pureliaseil 
ianiiCy or 
&iieli a« are 
taken in 
exchange^ 
to like 
uses.* 


rivor of them, and the executors and administrators of such 
survivor, from time to time, to demise or lease all and sinsu- 
lar the hereditaments comprised in the said term of 2000 
years, or any of them, or any part or parts thereof, for any 
term or number of years in possession, determinable on or 
before the said 29th day of September, which will be in the 
said year of our Lord, at the most improved rents, without 
taking; any fine, and under the same restrictions; and also a 
power to enable the said Sir G. C., R. M., J. D., J. C. J., 
and J. Fand the survivors and survivor of them, and the 
executors and administrators of such survivor, from time to 
time, and at any time or times hereafter, at the request, and 
by the direction of the person or persons >vho, for tiie time 
being, shall be entitled to the hereditaments, to be comprised 
in the settlement hereby directed to be made as aforesaid, 
for an estate of freehold, cither in possession, or in remain¬ 
der, immediately expectant upon the said several terms of 
99 years, and 200 years respectively, signified by some writ- 
ting under the hand and seal, or hands and seals of such per¬ 
son or persons, attested by two or more credible witnesses, to 
make sale ot^ or to convey in exchange for, or in lieu of other 
h(>reditamcnts, all or any of the hereditaments tobecomprised 
in the settlement so to be made as aforesaid, the fee simple 
and inheritance thereot*, as well as for the said terms of 99 
years, and 200 years respectively, due regard being had to 
the proviso next hereinafter contained or expressed, with 
the usual clauses, making the receipts of the said Sir G. C., 
R. M., J. 1)., J . C. J., J. F., or the survivors or survivor of 
them, or the executors or administrators of €ucli survivor, 
eilectual discharges to the purchaser or purchasers of tho 
hereditaments which shall be so sold, and the usual direc¬ 
tions to lay out the money to arise by such sale or sides, iii 


tVhiro the * Whore a will, directing money to he laid out in land, points 

rrctl-Vto *** ^ particular estate, if that fails, it may be laid out in other lands, 

bcptiir]i.i> the particular direction bcinz only a mode of exccutinir the pri¬ 
sed eaiiiiot . . ^ ® 

be had, mtcntioa to purcliaso lands, 10 Vez. Jun. 61K. This has 

may be”*** decidedly holdcn by the present Lord Chancellor, though 

bought. Lord Thurlow used to dificr with Lord llosiyn ou this question, 



^ 89 - 


App.] Directions for a family Settlement. 

the purchase of other freehold lands of inheritance, or of No. 
copyhold lands, convenient to be held with the lands to be 
comprised in such settlements as aforesaid, or any of them, 
or so to be purchased or taken in exchange, in pursuance of 
this my will, and to settle the lands so to be purchased, or so 
to be received in exchange as aforesaid, to such uses as the 
hereditaments, which shall be so sold or conveyed in ex¬ 
change, stood settled, and limited respectively, immediately 
before such sale or exchange, or as near thereto as the na¬ 
ture of the tenure and circumstances will permit, any thing 
hereinbefore contained to the contrary thereof in any wise 
notwithstanding. Provided always, and I do hereby declare Li.,nta. 
iny will to be, tliat no manors, messuages, lands, tenements, 
or hereditaments, situate, lying, and being, in the parishes of the oxer- 

-, and-, respectively, or any of them, shall be sold, 

aliened, or disposed of, except in exchange for, or in lieu of, 
hereditaments in the parishes of A. and B. in the said county 
of N. respectively, or one of them, and two pieces of ozicr ■ jccts. 
ground, or meadow, lying in the last-mentioned parishes, or 
one of them, or partly there, and partly in some other pa¬ 
rish or parishes, abutting cast, on a brook or rivulet that 

runs through the commons of- and -, and is 

there the boundary of the parish of G. against the said pa¬ 
rishes of A. and B. And further, that no sale, alienation, 
or disposition as last mentioned, shall be made of the alter¬ 
nate right of presentation to the rectory of K. except for the 


the latter lord being of the opinion to which Lord Eldon has since 
added the weight of his authority. 

Whether money directed to be laid out in land, in a particular 
place, shall, if land cannot be procured there, be laid out else¬ 
where, has been left undecided by the present chancellor. liOrd 
llosslyn was of opinion it might, Lord Xhurlow that it could not, 
see 10 Vez. Jun. 610. Bat as Lord Eldon held the aflirmative on 
the other question, when it came before him a short time afterwards, 
a conjecture may be allowed ns to the probable result, if his Lord- 
ship were now called upon to settle the point where the place, and 
not the estate, was particularised. See Mayiiwaring Maynwar- 
ing, 3 Atk. 414. Oldham, v. Hughes, 2 Atk. 458. 
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'actual exchange of, or for the alternate right'of presentation 
to the rectory of A, in the said county of N. upon such 
terms as the said Sir G. C., R. M., J. D., J. C. J.,and J. F., 
orlhe survivors or survivor of them, or the executors or 
administrators of such survivor shall judge proper. And 
my will'is, and I do hereby declare, that tlierc shall likewise 
be inserted in the said settlement, all stich further and other 
additional clauses, declarations, agreements, powers, and 
provisos, as the counsel of the said J. W. and Sir R. J. B., 
or the survivor of them, or the executor or administrator of 
such survivor shall advise to be 'proper or expedient, but 
conformable-^to the general spirit and intent of this iny will. 
And 1 do hereby declare, tliat the said term of‘99 years 
hereinbefore limited in use to them the said Sir G. C., R. M., 
and J. D. of and in the hereditaments and premises in N. 
as aforesaid, is -so limited to them, and that they, the said Sir 
G. C., R. M., and J. D. and the survivors or survivor of 
them, and the executors and administrators of such survivor 


shall stand, and be possessed ofj and interested in the same, 
and the hereditaments therein comprised, upon the tru.sts, and 
^0 and for the intents and purposes, and under and subject 
to the provisos hereinafter declared or expressed, of and 
concerning the same, that is to say, in trust by mortgage of 
the hereditaments comprised in tlie same term, or a compe¬ 
tent part, or competent parts thereof, from time to time, and 
by and out of the rents, issues, and profits thereof, or by 
any of the said ways and means, or by any other such ways 
and means as to the said Sir G. C., R. M., and J. D., or the 
fiurvivors or survivor of them, or the executors or adminis¬ 


trators of such survivor sliall seem meet, to levy and raise, 
by even and equal quarterly payments or portions, one an¬ 
nuity, or clear yearly sum of 400/. of lawful money of 
Great Britain, during the life of my said brother R. H. and 
for one year after his decease, free from all deductions 
or abatements whatsoever, and also all such sum and sums 
of money as shall be sufficient to pay and reimburse to the 
said trustees respectively, their respective executors and ad¬ 
ministrators, all costs, charges, losses, damages, and ex¬ 
penses, which they respectively shall or may sustain, expend, 
or be put unto, in, or about the levying or raising the said 
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annuity, or yearly sum of 4001. or any part thereof^ or in No. 5. 
anywise relating thereto, and from time to time, by and out of 
the said annuity, or yearly sum of 400/. as the same shall be 
received, in the first place to make such allowances to my 
said brother R. H. as are now usually made to him, and to 
defray and pay the other charges and expences now usually 
incurred for his maintenance, together with such further ad¬ 
ditional sums as the said Sir G. C., R. M., and J. D., or the 
survivors or survivor of them, or the executors or administra¬ 
tors of such survivor may deem requisite or proper, for his 
additional comfort or convenience, and also all expenses at¬ 
tending the funeral of my said brother, and all just debts as 
may be owing by him, or on his account, at the time of his 
death, and from time to time to pay the residue of the said 
annuity or yearly sum of 400/. after answering all and every 
the purposes aforesaid, to the [)erson or persons who shall, 
for the time being, be intitled to an immediate estate of free¬ 
hold, of and in the hereditaments comprised in tlie'said term 
of 99 years, expectant on the same term, or to the receipt of 
the rents, issues, and profits thereof, for his, her, or their own 
absolute use and benefit. Provided always, and 1 do hereby 
declare iny will to be, that from and after the trusts and pur¬ 
poses by this my will declared or expressed, of or concern¬ 
ing the said term of 99 years, shall be fully performed and 
satisfied, or shall become unnecessary or incapable of being ccs!>er of 
performed, or be otherwise discharged, the said term of 99 when tii« 
years, of and in the said hereditaments comprised therein, ^efuliiiicU^ 
or so much thereof as shall not have been mortgaged for the 
purposes aforesaid, shall cease, determine, and be absolutely 
void to all intents and purposes whatsoever. And I do Trusts of 
hereby declare, that the said term of 2000 years hereinbe- 2 ooo*^ycars 
fore limited in use to them, the said Sir G. C., C. M., J. D., 

J. C. J., and J. F., their executors and administrators as fstato, if 
aforesaid, is so limited to them, and that they the said Sir 
G. C., R. M., J. D., J. C. J., and J. F., their executors charlfes*** 
and administrators, shall stand possessed of, and interested 
therein, upon the several trusts, and to and for the several defray the 
intents and purposes, end with, under, and subject to the se- kcepiug 
veral powers, provisos, restrictions, and declai*ations follow- 

ing, that is to say, upon trust, that they, the said Sir G. C., prised in 

o Uictcrmfai 

u % 
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R. M., J. D., J. C. J., and J. F., and the survivors and siir- 
vivor of them, and tlie executors and administrators of such 
survivor, shall and do, by mortgage or sale of the heredita- 
ments, and real estate, comprised in the said term, or a com¬ 
petent part, or competent parts thereof, from time to time, 
and by and out of the rents, issues, and profits thereof^ or 
by cutting down timber, or other trees, so nevertheless that 
no timber or other trees bo cut down without the consent in 
writing of the person or persons, for the time being, intitlcd 
to the next immediate estate of freehold of and in the said here¬ 
ditaments comprised in the said term of 2000 years expectant 
on the said term, or by all or any of the said ways and means or 
by any other such ways and means as to the said Sir G. C., R. 
M., J. D., J. C. J., and J. F., or the sur\ ivors or survivor of 
them, or the executors or administrators of such survivor shall 
seem meet, levy and raise such sum and sums of money as shall 
he sufficiont to pay, and shall and do accordingly pay, after 
my personal estate not hereby specifically bequeathed shall be 
applied so far as the same shall extend, my funeral ex[icnccs, 
and the expences of proving this niy will, and the pecuniary 
legacies, (except the a<lditional portions) and the annual 
sums for my younger childre'i, hereinafter directed to be 
raised or paid and given, and all my bond, simple contract, 
and other debts, and tlio interest of such debts as carry in¬ 
terest, as the same shall become due, and all arrears thereof, 
and all the expences of keeping the said several promises 
comprised in the said term of 2000 years, in good order and 
repair, and the taxes, assessments, and out-goings in respect 
thereof pav able by the landlord, and tlic expences of renew¬ 
ing from time to time the leases of my several leasehold es¬ 
tates hereinafter bequeathed until tlie whole beneficial inter¬ 
ests therein respectively shall vest in any person or persons 
absolutely, (so nevertheless that no renewal shall be taken of 

the lease of the manors of S-, and the lands and te- 

nerocMits liereiiialler mentioned to be holdcn by lease under 
the crown, without the consent of such person or persons as 
hereinafter mentioned) and also the expences of all admit¬ 
tances to copyhold estates under this my will, and the ex¬ 
pences attending the purchase of any cottages, with the ap¬ 
purtenances and commonable rights within the parish of F.. 
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aforesaid, which the said Sir G. C., R. M., J. D., J. C. J. No. 5. 
and J. F., or the survivors or survivor of them, or the exe¬ 
cutors or administrators of such survivor shall judge it ex¬ 
pedient to purchase, so as the consideration-money for the 

whole of such purchases do not exceed the sum of- 1. and 

so as the hereditaments so to be purchased be settled and as¬ 
sured to such uses, and upon, to, and for such trusts, intents 
and purposes, and with, under, and subject to such powers, 
provisos, limitations, and declarations, as at the respective 
times of such purchase or purchases being made, shall be 
subsisting or capable of taking clTect as to the hereditaa^ents 
and premises comprised in the said term of 2000 years, un¬ 
der or by virtue of this my will, or of the settlement herein¬ 
before directed to be made as aforesaid, and also all expcnccs 
attending any incInsure oi' the common of F. and the plant¬ 
ing thereof or otherwise improving the same; and tlie ex- 
pences of iny trustees and exfcutors in the execution of this 
my Mill, and the trusts and poM'ers herein contained, and a 
proper and siifliciont salary or allowance to the person or 
persons nl.o for tlic tinn‘ being shall be employed in manag¬ 
ing mj “states comprised in the said term of 2000 years, and 
receiving the rents and profits thereof, and keeping books 
and accounts for my trustees Ibr the time being, of ail mat¬ 
ters relating to t'liis iny ^vil!, and the trusts hen in contained 
or expressed: and in llie n.'xt place levy and raise, and pay 
such additional portions Ibr m> danghtor L. and my said son 
E. as are hereinafter mentioned, when and as the same re¬ 
spectively shall become due and payable, and be called in 
and demanded, or discharge and satisfy such securities as 
may have been given for the same, and all mortgages which 
sliall have been made for raising the same, and also such an¬ 
nual sum for or in the nature of a jointure for any woman 
M'ilh whom my said son K. shall iiuppen to marry, ns herein¬ 
after is mentioned, and such sum in gross.for the benefit of 
the younger sons and daughters of my said sou K. as herein- 
atter is mentioned, and all such sum and sums of money as 
shall be sniTicient to answer all and every the payments here- 
inafier directed to be made out of the money to arise or be 
received under or by virtue of the trusts of the said term of 
2000 years; and shall and do accumulate from time to time 



294 


precedents of Wills. 


[Arp. 


No. 5. 

1 


Tnistfrs 
out of the 
said fund 
to dis. 
charge 
nioitgages 
upon any 
of the tcs. 
ta tor’s 
estates. 


for and diirrng and unto the full end and term of 20 years, Uf 
commence and be computed from the time of my decease, so 
much of tlie rents, issues, and profits of the said heredita¬ 
ments and premises comprised in the said term of 2000' 
years, as shall not be from time to time applied for some or 
one of the purposes aforesaid, according to the direction 
aforesaid, and lay out and invest the same from time to time 
in the names or name of them my said trustees, or the sur¬ 
vivors or survivor of them, or the executors or administra¬ 
tors of such survivor, in some of the public funds, and from* 
time to time accumulate the dividends, interests, and pro¬ 
ceed of such funds, or so much thereof as shall not be ap¬ 
plied for some or one of the purposes aforesaid, and lay out 
and invest the same in like manner, and so in like manner 
accumulate the dividends, interests, and proceeds of such other 
funds, or so much thereof as s|iall not be applied as aforesaid; 
to the intent that in this manner a fund may be established 
for answering the purposes aforesaid, and also the purposes 
hcrcinafrer mentioned, out of which fund 1 direct the same 
or such of them as shall from time to time remain unsatisfied 
and be ciipable of being carried into effect, to be answered 
and carried into effect. And my will is, and I do hereby 
direct and appoint that by and out of the said fund so to be 
established as aforesaid but not otherwise, after the several 
purposes aforesaid, or such of them as shall be capable of be¬ 
ing carried into effect shall be satisfied, the trustees or trus¬ 
tee for the time being of the said term of 2000 years, hereby 
limited or created, shall pay off and discliarge all mortgages, 
securities, and charges which shall have been made of or 
upon any of my estates in pursuance or by virtue of this my 
will, besides such mortgages as arc hereinbefore directed to 
be paid, and in the next place shall pay off and discharge so 
far as the said fund shall extend, such mortgage or mort¬ 
gages and securities as may then have been made in pursu¬ 
ance or by virtue of or under the said indenture of the — 
day of-, or any part or parts thereof, for the pur¬ 

poses of raising all or any of the portions thereby directed to 
be raised, or any of them, or any part or parts of them, or of 
any of them; and in case the said last-mentioned portions or 
any part or parts thereof respectively, shall not have been so 
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secured,' then in trust to pay off and discharge such of the 
said portions or such part or parts thereof as shall not have 
been so secured; And I give and bequeath all my leasehdld 
lands and tenements not hereinbefore bequeathed as afore¬ 
said, nor included in any settlement made by me previous to 
tlie making of this my will, unto the said Sir G. C., R. M., 
J. D., J. C. J., and J. F., their executors and administi’a- 
tors, for all my term and terms, estate and interest therein 
respectively, in trust in the first place out of the rents and 
profits thereof, to pay the rents reserved and td be reserved' 
by the respective leases under which the same are or shall' 
be holden, and to perform and pay the expences of perform¬ 
ing the covenants and agreements in such leases respectively 
contained on the lessees or tenants* parts, and to pay the 
taxes payable by the landlord in respect thereof, and to re¬ 
new and pay the expences of renewing such leases from time 
to time, at the accustomed times of renewal, and subject 
tliercto, to stand and be possessed and interested of and in 
the same respectively, upon such trusts, (2) and to and for 
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(2) By a limitation of leaseholds or mere personal chattels in 
strict settlement where the personal estate is either included in the 
same limitation as the freehold, or limited with reference to such 
limitations of the freeholds, the first tenant in tail that comes into 
esse, becomes absolutely entitled to the personal property, subject 
to the preceding particular estates therein, and this of course fre¬ 
quently produces a separation between the real and personal estate. 
Sec Gregory v. Pelham, 5 Bro. P. C. 435. and the Duke of Bridge- 
water V. Kgortoii, 3 Vez. 122. and Duke of Mai lborough v. Spen¬ 
cer, 5 Bro. P. C. 592. But this vesting may be postponed by spe¬ 
cific limitations to a more distant period, and the estate made to 
accompany still further the freehold estates. The settler may sus¬ 
pend the absolute vesting of the leasehold estates to any [mriod not 
exceeding 21 years, after a life or lives in being. In reference to 
these modes of continuing the personal estate in the channel of the 
real estate, wills and settlements frequently vest the leasehold pro¬ 
perty in trustees^ directing them to settle them according to the li¬ 
mitations of the freehold as Jitr as the lata mil tUlow, or in terms of 
similar import. Lord Hardwicke treated tliese words as afibrding 
a ground for a court of equity, to model the limitations accord* 
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No. 5. such intents and purposes, and with, under, and subject to 

J'uch powers, provisos, conditions, restrictions, limitations, 

use>,trusts, nno declarations, as will best and nearest correspond and 

dcdared*' ••J?*’ee with the uses, trusts, powers, provisos, conditions, re- 

and limited >trictions, limitations, and declarations, hereinbefore limited, 
ol iiiiti con- ^ ^ ' 

ceiniiig declared or expressed, of or concerning the hereditaments 


ingly; for he thought that this clause was to he considered as exe¬ 
cutory and directory, aud that it was for that Court to direct such 
conveyance as would make the interests in both species of estates, 
correspond as far as by law was practicable, or in other words, as 
far as the settler or testator could himself have done; and it was 
plain he might have limited them to A. for life, remainder to his 
first son, and the heirs male of his body, and if such first son died 
before the age of 21, and without issue male, remainder over to his 
second son; he might have made the same limitations over to all 
the other sons, and in default of such issue, he might have limited 
the remainder over; and in case no son had lived to attain the age 
of 21, the remainder would have been clearly good. It was said 
by TiOrd Hardwicke, that that was the common and known way of 
conveyancing in settling chattels, and that where things were di¬ 
rected to go as heir-looms with an estate, or in case of a marriage 
settlement, or the like, so far as they could by law or equity, it was 
very proper it should be left to the court to settle the conveyance. 
See Gower v. Grosvenor, Barnardiston’s Rep. in Cli. 54. and Traf- 
ford V. Trafford, 3 Atk. 347. But other cases have held that these 
words, as far as the law will allow,'’ do not necessarily import a 
desire that the chattels should be kept in the channel of succession 
as long as the ingenuity of conveyancers might contrive; but that 
they must be understood ns being meant only to direct that estates 
may be taken in the personal property as nearly correspondent as 
the law allow's, having respect to their diflerent natures. And this 
was Lord Thurlow’s opinion, in Vaughan v. Burslem, 3 Bro. C. C. 
101. who there held that when the first son came into esse, he was 
absolutely entitled under such a directory clause; see Foley v. 
Barncll, I Bro. C. C. 274. It appears that Lord Eldon had consi¬ 
dered the question as settled by the two cases of Foley v. Barnell, 
and Vaughan v. Burslem, for in the Countess of Lincoln v. th 9 
Duke of Newcastle, 12 Vez. Jun. 218. he said that if he had de¬ 
cided that cause originally he should have decided it according to 
Vaughan v. Burslem, as considering himself bound by that cass^ 
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hereinbefore devised and directed to be settled as aforesaid, No, 5. 
(other than and except the said terms of 99 years, and 2000 

tlic frc6" 

years hereby limiteil, and the trusts thereof), but so as such hold pro- 
leasehold premises be not considered as an intere'-l vested in eepTth^e*" 
equity, in any person who would become entitled in equity *** 5 ^* 11 ™* 
to the whole interest therein, until such person shall attain <joooyears) 


and Foley o. Barnell, though he would confess he thought Lord 
Hardwicke’s the better doctrine. He acquiesced in the opinion of 
the other Lords who modified the decree upon the principle laid 
down by Lord Hardwicke. In the said case of Lady Lincoln u. 
the D. of N. the tenant in tail having arrived at 21 before the cause 
came on upon the appeal, it was only necessary to determine that 
the leasehold estate should be assigned absolutely to him, and all 
the succeeding directions of the decree which had prospectively 
carried on tiu! limitations upon the plan adverted to by Lord Hard, 
wicke, in Gower v. (rrosvenor, were left out, so that the decree, as 
it finally stood, affords no precedent for the form of the limitations 
to be adojited in order to cairy into ofit'cl the directory clause 
above-menfioned. His Lordship said that according to his opinion, 
the Ixst principle would be that the testator ought to be considered 
as fuinishing the Court with all the means of enabling the party to 
tic up the property, not as long as the rules of law would admit, 
but to that convenient extent which would enable the Court to ex¬ 
ecute the general primary purpose of the will or settlement to carry 
together the rt'al and personal estate. And that principle clearly 
w'as not executed by the manner in which it w'as proposed to be 
done by the decree in that case; fov'by Lord Hardwicke's method, 
and the method pursued in the decree, it w'as not to go over upon 
tlie simple contingency of the deatli under 21, but upon the event of 
the soifs dying under that age and without issue. Now under this 
form of limitation the son might upon arriving at the age of 11, be¬ 
queath the estate subject to the contingency of his dying under 21, 
not leaving issue, and supposing he died intestate, under 21 leaving 
issue, that issue male would not take the leasehold as ho would the 
real estate, but the leasehold would be part of his general personal 
estate, which might go to the next of kin and equally to the wife 
with them. And if the going over were made to depend upon the 
simple contingency of the dying under 21, without regard to issue, 
then if an infant son died, leaving issue, the real and personal es- 
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the age of 21 years, yet so nevertheless as not to deprive 
such person during his, her or their minority, of the clear 
rents, issues, and profits tliercof. And my will is, and 1 do 
hereby direct, that as soon as may be alter my decease, a ca¬ 
talogue of all my books shall be taken, and an inventory 
made of all my plate, linen, china, pictures, prints^ furniture, 

and household goods at-hou e, such inventory to 

be made by tw'O or more persons used and accustomed to 
business of this kind, one of them to be named by my eldest 
son, and the other or others by the said Sir G. C., K. iVI., 
J. D., J. C. J., and J. F., or any two or more of tlicm, and 
three copies at least of the said catalogue and inventory re¬ 
spectively, shall be made and signed by the persons taking 
the same respectively, one copy of which said catalogue and 
inventory respectively shall be delivered to my eldest son, 
one to my youngest son, and one to the said Sir G. C., R.- 


tates would be separated, the real going to such issue in tail, and 
the leasehold going to the next remainder-man. Lord Eldon, how¬ 
ever, did not suggest any other mode; and 1 am not aware of any 
Other or better now in use among conveyancers. The attempt is 
subject to great danger and difficulty. These rules and observaw 
tions apply to all personal estates, chattels, and goods where they 
are directed to go along with and accompany the freehold uses and 
estates, as far as the law will allow. And where the will directs 
the trustees, as to certain specific articles, to settle the same so as 
that they shall go with, and be annexed to the pro|)erty of the man¬ 
sion house, and premises, as heir-looms, the principles above con¬ 
sidered are equally applicable. But where the will is not directory 
of a settlement, but limits the chattel to go as an heir-loom, it seems 
|he first tenant in tail who comes into esse, will take it absolutely; 
see the Duke of Bridgewater o. Egerton, 2 Vez. 121. 1 Bro. C. C. 

280 (n.) Gower v. Grosvenor, Bam. Ch. R. 54. Foley r. Bar- 
nell, 1 Bro. C. C. 274. and Vaughan v. Burslem, 3 Bro. C. C. 101. 
And whether a testator without interposing trustees directs that the 
chattels shall go as heir-looms with his real estate, or gives the 
chattels to trustees without words directory of any settlement to 
be made by them, but simply in trust to permit them to go with the 
manor-house, or to be enjoyed by such person or persons as shall 
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M., J. D., J. C, J. and J. F., or one of them; such last- 
mentioned copy of the said catalogue and inventory to be 
kept and preserved, with the books, papers, and receipts, re¬ 
lating to the trust estate as aforesaid: and I direct that no 
articles whatever be removed from my said house until such 
catalogue and inventory shall be taken and signed. 1 be¬ 
queath to my dear wife all tlie furniture in the house at 
■ ; I give and bequeath all my horses, and other 
cattle, and other my live stock, and all my farming and gar¬ 
dening implements and utensils, and also all wines, liquors, 

stores, and provisions, in or about my house at-, 

aforesaid, to my said eldest son, absolutely; 1 give to my 
daughter L. the whole of the furniture belonging to and 

commonly used in her apartments in-house, and to 

my younger son all my books, plate, china, pictures, linen, 
household goods and furniture, in the chambers he now re¬ 
sides in or may reside in, or occupy at tlie time of my de¬ 
cease, and also [various specific bequests]. 


m 

No. 5, 
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be, from time to time, under the will entitled to it, for so long time 
as the rules of law and equity will permit, the consequence will 
be the same. Seethe case of Carr v. Lord Erroll, l^Vcz. Jun- 
478. 
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A regular Settlement upon the Testator's Famiti/. 

Tins is the last will and testament of me, J. B., &:c. 
First, 1 give and devise all and singular my freehold 
manors, messuages, lands, tenements, hereditaments and 
real estates, whatsoever and wheresoever, together with 
their and every of their rights, memhers, and appurtenances, 
unto J. S. and S. J., their heirs and assigns for ever, to the 
several uses, upon and for the trusts, intents and purposes 
hereinafter limited, expressed and declared, of and concern¬ 
ing the same, (that is to say,) to the use of my eldest son, 
G. B. and his assigns, for and during the term of his natural 
life, w'ithout impeachment of or for any manner of waste, 
and from and immediately after the determination of that 
estate, by forfeiture or other\vi«.c, in his life time, then to 
the use of the said J. S. and S. J. and their heirs, for and 
during the natural life of my said sou, upon trust, to sup- 
port and preserve tlie contingent uses atul estates hereinafter 
limited, from being defeated or do'.troyed, and for that pur¬ 
pose to make entries and bring actions, a- occasion may re¬ 
quire ; but ne\crtlieless to permit my said son and his 
assigns during bis life, to receive and take the rents, issues 
and profits of the said manors and other hereditaments, for 
his and their own use and benefit, and from and immediately 
after his decease, then to the use of the first son of the said 
G. B., lawfully to be begotten, and of the heirs male of the 
body of such first son lawfully ismiing, and for default of 
such issue, then to the use of the second, third, (bnrth, anti 
all and every other the son and sons of the said G. B., law¬ 
fully to be begotten, severally, successively, and in remain¬ 
der, one after another, as they shall be in seniority of age 
and priority of birth, and of the several and respective heirs 
male of the body and bodies of all and every such son and 
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sons lawfully issuing, the elder of such sons and the heirs No. 6. 
male of his body always to be preferred, and to take before 
the younger of such sons and the heirs male of hia and their 
body and bodies ; and in default of such issue, then to the 
of my second son, J. B., and his assigns, for and during 
the term of his natural lifo, without impeachment of or for 
any manner of waste, and fi'oin and immediately after the 
determination of these estates, by forfeiture or otherwise, 
in his lite-time, then to the use of the said J. S. and S. J. 
and their heirs, for and during the natural life of the said 
J. B., upon trust, to support and preserve the contingent 
uses and estates hereinafter limited from being defeated or 
destroyed, and for that purpose to make entries and bring 
actions as occasion may require ; but nevertheless to permit 
my said son J. B. and his assigns during his lifo, to receive 
and take the rents, issues and profits of the said manors and 
other hereditaments, for his and their own use and benefit, 
and from and immediately after the decease of the said J. B. 
then to the use of the first son of the said J. B., lawfully to 
be begotten, and of the hciis male of the body of such first 
soil, lawfully issuing, and for deluidt of such issue, then to 
the U!-e of the second, third, fourth, and all and every other 
the son and sons of the said J. B., lawfully to be begotten, 
severally, successively and in remainder, one after another 
as tliey shall be in seniority of age and priority of birth, and 
of the several and respective heirs male of the body and bo¬ 
dies of all and every such son and sons lawfully issuing, the 
elder of such sons and the heirs male of his body aluavs to 

« ft* 

be preferred and to take before the younger of such sons, 
and the heirs male of his and their body and bodies, and in 
default of such issue, then to the use and behoof of my third, 
fourth, and ail and every other my son and sons hereafter to 
be born, severally, successively, and in remainder, one after 
another as they sliall be in seniority of age and priority of 
birth, and of the several and respective heirs male of the 
body and bodies of all and every such son and sons lawfully 
'issuing, the elder of such sons, and the heirs male of his 
body alw'ays to Ikj preferred and to take before the younger 
of such sons and the heirs male of his and their body and 
bodies, and for default of such issue, then to the use of all 
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and every my daughter and daughters, equally to be divided 

between or amongst them, if more than one, share and share 
To the o ) , t 1 

daughters, alike, as tenants in common, and of the several and respec¬ 
tive heirs of the body and bodies of such daughter and 
daughters lawfully issuing, and in case there shall be' a 
failure of issue of the body or bodies of any of such daugh¬ 
ters, then as to the share or shares (as well surviving or 
accruing as original) of such of them whose issue shall so 
fail, to the use and behoof of the survivors or survivor, and 
others or other of them, equally to be divided between or 
amongst such survivors and others (if more than one) share 
and share alike, as tenants in common, and of the several 
and respective heirs of the body and bodies of such surviv¬ 
ing and other daughter or daughters lawfully issuing, and 
in case all my daughters but one shall die without issue, 
then to the use and behoof of such one daughter and the 
heirs of her body lawfully issuing, and in default of such 
oftrstn* issue, then to the use of the heirs of my body, and in default 
of such issue then to the use of my wife M. B. and her as¬ 
signs for her life, and from and after her decease, to the 
use of my brother T. B. his heirs and assigns for ever. 
Provided always, and my will is that it shall be lawful for 
my said son G. B., during his life, and also for my said son 
J. B. during his life, in case he shall come into possession 
of my said estates, to demise and lease all or any part of my 
said estates hereinbefore devised unto any person or per¬ 
sons, for any term or number of years not exceeding 31 
years in possession, at the best or most improved yearly rent 
or rents that can be reasonably gotten for the same, and 
without taking any thing by way of fine for or in respect of 
any such demise or lease, so that the lessee or lessees be 
not made dispunishable of waste by any express words 
therein, and do execute a counterpart thereof. Provided 
also, an^ my will further is, that it shall be lawful for my 
said sons, G. B. and J. B. severally and respectively, as and 
when they shall respectively be in the possession of my said 
manors, messuages, lands, tenements and hereditaments 
hereinbefore devised by any deed or deeds sealed and deli¬ 
vered in the presence of, and attested by two or more cre¬ 
ditable witnesses, to grant, limit or appoint any annual sum 

i 
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or yearly reiit>c1iarge not exceeding 500/. clear of all taxes No. 6. 
and deductions whatsoever, to be issuing out of the said 
manors and other hereditaments hereinbefore devised, or 
any part thereof, to or for the use of any woman or women 
whom they may respectively marry, for the life or lives of 
such woman or women, by way of jointure, and in bar or 
without being in bar of dower, such grant, limitation or ap¬ 
pointment to be made either before or after marriage, and 
with such powers and remedies of distress and entry and 
perception of the rents and profits of the said manors and 
other hereditaments, and such term or terms of years, for 
the better securing and compelling the payment of such 
annual sum or yearly rent-charge, as to them my said sons 
respectively shall seem meet. Provided also, and my will Power for 
further is, that it shall be lawful for my said son G. B., by son io*ralse 
any deed or deeds, or by his last will and testament, or any 
codici'thereto duly executed and attested, to subject and srer child- 
charge r v "aid manors and other hereditaments hereinbe¬ 
fore d^v- .'•? or any part thereof, to nn*l with the payment 
of any sum or sums of money, not exceeding the sum of 
10,000/. for the portion or portions of any daughter or 
daughters, or younger son or sons of him the said G. B. 
fbut so that the same be not made to vest in sons under the 
age of 21 years, or in daughters whilst under that age and 
unmarried) with such benefit of survivorship or accruer 
between or amongst them if more than one, and with such 
yearly sum or sums in the mean lime, till such portion or 
portions shall become payable for maintenance and edu¬ 
cation, but not exceeding the interest of such portion 
or portions, at and after the rate of four pounds per cent, 
per annum; and also to liq||^ such term or terms of years 
to trustees, for raising the same, and securing the payment 
thereof in the usual manner, as to him, the said G. B., shall 
seem meet. Provided also, and my will further is, that if Similar 
my said son G. B., shall not charge my said manors, and {lie'^secmul 
other hereditaments, with the full sum of 10,000/. for the J 
portions of his younger children, or if the full sum of 10,000/. extent, 
s'lall not eventually become payable for such portions, then 
it shall be lawful for my said son, J. B., in case, and when 
he shall come into the possession of the same manors and 
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No. 6'. liereclilaments, by any deed or deeds, or by liis last will and 
testament, or any codicil thereto, duly executed and attested, 
to subject and charge the same manors, and other heredita* 
inents, or any part thereof, to and with the payment of any 
sum or sums of money, tor the portion or portions of any 
daughter or daughters, or younger son or sons of him, the 
said J. B. not exceedinar such a sum, as with what shall be- 
come payable for the portion or portions of the younger 
child or children of the said G. fi. will make up the sum of 
10,000/. or Jiot exceeding the sum of 10,000/., in case no sum 
at all shall become payable for the portion or portions of the 
younger child or children of the said G. B., (but so that the 
same be not made to vest in sons, under the age of 31 years, 
or in daughters, whilst under that age, and unmarried,) with 
such benefit of survivorship or accruer between or amongst 
them, if more than one, and with such yearly sum or sums 
in the mean time, till such portion or portions shall become 
payable, for inaiiitenance and education, but not exceeding 
the interest of such portion or portions, after the rate afore¬ 
said, and also to limit such term or terms of years to trus¬ 
ter's, for raising the same, and securing the payment thereof^ 
in the usual manner, as to him, the said J. B. shall seem 
Piirniturc, meet. Also, 1 give and bequeath unto my said wife, M. B. 
pili/e,) pro- ow*' absolute use and benefit, all my linen, china, 

visions or. [lousehold goods, and household furniture, of every kind 

iiic p(l:^ull, and sort whatsoever (except plate). And also, all ray li- 
jouVis^afi quors, coals, wood, and provisions of every kind, in or about 
r<7oO*ro* iny dwelling-houKc, or houses, at the time of my decease; 

the wifo, and also, all the watches, rings, trinkets, and other ornaments 
witli (Hrcc- ’ ’07 7 

tioiis to of her person, usually worn by her, or called hers, together 
luv^^tory. wearing apparel, and paraphernalia whatsoever, 

save and except the jewels hereinafter otherwise disposed of; 
also, 1 give and bequcatli unto my sttid wife, during her life, the 
use and enjoyment of all my plate, and of all the jewels she re¬ 
ceived on our marriage, of which I desire an inventory may 
be made and signed by lier, after my decease, but recom¬ 
mending her to accommodate my said son G. B., or the per¬ 
son or persons for the time being, entitled to the possession 
of my estates, hereinbefore devised, in strict settlement un¬ 
der, or by virtue of the limitations hereinbefore contained, 
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with the use of sudi part of the plate as she can conveni- No. 6. 
entl^ spare, and he or they may have immediate occasion for; 
and from and after the decease of my said wife, I give and ^j*®***’ 
bequeath all my said plate and jewels unto the said J. S. and portvaitsto 
S. J., their executors and administrators, to whom I also be- 


queath the portraits of&c. immediately in trust for, and to per¬ 
mit the same respectively to be held and enjoyed by the person 
or persons, who shall, from time to time, be entitled to tlie pos¬ 
session of my said manors, and other hereditaments hereinbe¬ 
fore devised in strict settlement, and for such and the same es¬ 
tate and interest therein, to the intclit that the same may go and 
be enjoyed, with such manors, and other hereditaments, as, 
or ill, the nature of heir-looms as far as the law will 
permit; and in order thereto, my will is, that no person 
taking an estate tail, by purchase, in my said manors, and 
other liereditameiits, or any part thereof, shall be iiititled to 
such an absolute or \ ested interest in the said plate, jewels, 
and portraits, as would bo transmissible to his or her execu¬ 
tors or administrators, unless such person shall attain the 
age of 21 years, or die under that age, leaving issue inheri¬ 
table under such intail, living at his or her decease. And it Expcutor* 
being my intention to make some alterations and improve- tjJc'auVra- 
ments in and about my house at T., my will is, and I hereby 

^ 7 ^ inipiovr- 

direct, that if the same shall not be completed in my life- ments in¬ 
time, then tlie same shall be completed and finished after my be made m 
decease, in such manner as my executrix shall think proper house 

and direct; and the charges and expcnces attending the same, at-• 

shall be paid out of the rents and profits of my estates at 

- and -, in the said county of- , 

which T hereby authorise and empower my executrix to re¬ 
ceive and take for that purpose. And my will is, that iny Testator’s 
wife,JVI. B,, shall have the use and cnjoyineiit for her own imvethe 
residence only, of my said house at T. with the stables, of- 
fices, and outbuildings, yards, gardens, lawns, ]>lantations, 
and pleasure grounds thereunto belonging, and of the home tUe 
close and meadow, at the bottom thereof, until my said son, 

G. B., or the person or persons for the time being entitled 
thereto, under the limitations hereinbefore contained, shall 
attain the age of 21 years. Also, I give and bequeath unto And to 
my said dear wife, if she shall be living, the right of presen- 

TOL. II. X 
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tation to the rectory of T., in case, and as often as the same 
shall become vacant, during the minority of my said son, 
G. B., or of the person or persons for the time being, en¬ 
titled to the advowson thereof, under the devise and limita¬ 
tions hereinbefore contained; also, I give and bequeath unto 
the said J. S. and S. J. the principal sum of SOOO/. or there¬ 
abouts, due to me on a promissory note from the late Lord 
B—; and in case the same shall be received by me in my 
life-time, then I give and bequeath to them the sum of 
SOOOt. in lieu thereof, immediately after my decease, in trust 
to be by them laid out or invested in, or upon government 
or other public stocks or funds, or upon real securities, at 
interest, with full power to change such stocks, ftmds, and 
securities, and those which shall be substituted in lieu there¬ 
of for others of the like kind, as often as shall be thought 
expedient, and upon trust to permit my said wife to receive 
and take the yearly dividends, interest, or produce of such 
stocks, funds, or securities, for her own use and benefit, du¬ 
ring her life, and from and after her decease, my will is, that 
such stocks, funds, or securities, shall fall into, and go, 
and be considered as part of my residuary personal es¬ 
tate ; and 1 give and bequeath all the rest, residue, and re¬ 
mainder of my monies, stocks, funds, and securities for 
money, 'goods, chattels, and personal estate and effcctH 
whatsoever, and wheresoever, not hereinbefore disposed of^ 
and which shall remain after payment of my debts, and 
funeral, and testamentary expences, unto my said wife, 
and the aforesaid J. S. and S. J., their executors and admi¬ 
nistrators, upon trust, to call in and convert the same into 
money as soon as conveniently may be after my decease, and 
to lay out and invest the money so' to bo called in, and to 
arise from my said residuary personal estate, in or upon go¬ 
vernment, or other public stocks or funds, or upon real se¬ 
curities at interest, with fidl power and authority to sell, 
dispose of, alter, vary, and change, such stocks, funds, and 
securities, and tliose which may be substituted in lieu tliereof, 
for others of the same, or the like nature, as often as shall be 
thought expedient; and upon trust, as to all and singular 
the stocks, funds, and s^urities, which shall, from time to 
•time, constitute or form part of my residuary personal es* 
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tate, for all and every of my children living at my decease, and No. 6. 

born in diie time afterwards, (save and except my said son, 

6. B., or such other son as shall then be entitled to my said thes^^c 

manors, and other hereditaments hereinbefore devised in 

strict settlement.) who being a son or sons, shall then have 

. children* 

attained, or shall afterwards attain the age of twenty-one 

years, or being a daughter or daughters, Shall then have at¬ 
tained, or shall afterwards attain the like age, or be married 
under that age, and for their respective executors and admi¬ 
nistrators, equally to be divided between or amongst them, 
if more than one, share and share alike, and if there shall be vided. 
but one suck child, who shall attain the age or time afore¬ 
said, then as to the whole in trust for such one child, and his 
or her executors and administrators, and to transfer, assign, 
and make over the same accordingly, as soon as circum¬ 
stances will permit; and upon further trust, until such ^ithpow 
^ ^ , er to apply 

stocks, funds, and securities shall become transferable or as- their pre- 
signable as aforesaid, to pay, apply, and dispose of, the yearly shares'fbr 
dividends, interest, and produce of the presumptive share 
or shares for the time being, of the child or children, who maia- 
shall not have attained the age or time aforesaid, of and in 
the said stocks, funds, and securities, for or towards the 
maintenance and education of such child or children re¬ 
spectively, until he she or they shall acquire a vested interest 
therein, or die, which shall first happen; and my will further 
is, that it shall be lawful for my said trustees, or the survi¬ 
vors or survivor of them, or his or her executors or admi¬ 
nistrators, at their, his, or her discretion, to apply and dispose 
of any part or parts, of the presumptive share or shares, for yancement 
the time being, of any son or sons, under the age of SI world, 
years, of and in the said stocks, ftinds, and securities, for 
placing him or them out in any profession, business, or em¬ 
ployment, or for his or their instruction therein, or other¬ 
wise for his or their benefit or advancement in the world, 
notwithstanding such share or shares shall not then have be¬ 
come vested; and in case all my said children, except my 

the chitd- 

said son G. B., or the son, who at my decease shall be en- ren die ex- 
titled to my said manors, and other hereditaments hereinbe- £ uie^ * 
fore devised in strict settlement, shall die, without any of 
.them having acquired a vested interest in the said stocks eldest 

• _ or other 

X 2 
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funds, and securities, then ray will is, and 1 hereby direct, 
that my said trustees shall stand, and be possessed of all 
such stocks, funds, and securities (save and except such part 
thereof, if any, as may have been applied for the advance¬ 
ment of any younger son or sons, whilst under age as afore¬ 
said,) in trust for him, my said son, G. B., or such other son 
as shall, at my decease, be entitled to my said manors, and 
other hereditaments hcrcinbelln'e devised in strict settlement; 
and to truiisfer, assign, and make over the same to him ac¬ 
cordingly, at his age of U\ years, or as soon after as circum¬ 
stances will permit, and in the mean time to apply the yearly 
dividends, interest, or priKluce, «• any part thereof, for or 
towards his maintenance and education ; and in rase of his 
decease, under the age of i^l years, then upon trust for my 
said wife, M. R., for and during her life, and after her do- 
ceiise ill trust ibr my said brother, T. B., his executors and 
administrators, for his and their own ahsolute use aiul lx‘- 
nefit. I nominate and appoint my said wile, M. B., sole 
executrix of this my last will and testament; 1 also appoint 
her guardian of all such of my children as shall be in- 
fuiitSj during their respecti\e miiiorilies; and I gi>e and 
devise unto my said wife, and the said J. iS., and S. J., and 
their heirs, the legal estate of all sucli messuages, lands, te¬ 


nements and hereditaments, as arc ve.steil in me, in fee simple^ 
or for any estate of freehold, hj way of mortgage, ov as ^ 
security tor money, to the intent that they may be enabled lo 
convey and dispose of the same, in such manner as occasion 

IniTomnity shall require: and my will is, and I hereby declare, that my 

CliUlSC. * '' . *. 

said trustees and executors, or any ot them, their, or any ot 
their heirs, executors or administrators, shall not be charged, 
or chargeable with, or accountable for any more of the trust 
monies and premises, than they shall respectively actually 
receive, or shall come to their respective hands, by virtue 
of this my will, noi* with, or for any loss which shall or may 
happen of the said trust monies and premises, or any part 
thereof, so as such loss happen without their wilful iiegloet 
or default; nor any of them, for the others, or other of them, 
or for the acts, deeds, receipts, disbursements, or defaults of 
the others, or other of them, hut each of them, only for his 
or her owu acts, deeds, receipts, disbursements, and defaults. 
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And also that it shall niul may be lawful to and for them my No 
said trustees and cxcculors, and their respectivo executors 
and administrators, in the first place, by and out of the mo¬ 
nies which shall come to their hands respectively by virtue 
of this my will, to deduct, retain to, and reimburse themselves 
respectively all such costs, charges, damages, and expences 
as they shall respectively pay, bear, sustain, expend, or be 
put unto, for or by reason or means of the trusts hereby in 
them reposed, or the management or execution thereof, or 
any act, transaction, matter or thing whatsoever in any wise 
relating thereto. And lastly, I hereby revoke all former 
wills by me at any time heretofore made. 

Jn Witness, &C/ 


No. 7. 

yl JVill wilh limitations of the real property to the children 
successively and their sons and daughters in fee with a 
variety of other provisions by way of annuity and others 
wise. 

TIIIS^ is the last will and testament of me I. S. in the 
county of Northampton, Esquire. I desire that my body 
may be deposited in the vault wherein my late dear &ther 

was buried at-in the county of-, with suitable 

decency, but without funeral pomp. And whereas 1 am 
seized of the fee simple and inheritance of the manor of 
N-in the county of N-aforesaid, and divers he¬ 
reditaments purchased by me from-, and also divers 

inossuages, lands, and hereditaments iu the parishes of • ■■ ■ 

A. and B. in the counties of-, H. and D. and purchased 

by me from D. C. esquire, and also of divers other mes¬ 
suages, lands, cottages, and hereditaments at S» in the said 
county of N. and lately purchased by me of C. D. and 
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No. 7. E. Fand also of a messuage or dwelling bouse and divers 
lands and hereditaments at V. in the county of Sussex 
purchased by me of F. T. esquire, and also of divers mes¬ 
suages lands and hereditaments at -y in the parish of 

T. in the said county of S. and lately purchased by me of 
H. P L. and his trustees. And whoivas the said messuages, 
lands, and hereditaments at L-y are subject to the pay¬ 

ment of the sum of 4100/. to 1j. T. S. and P. (the trustees 
named in an indenture of settlement bearing date, &c. being 
the settlement njade on my marriage with my present wife 
M. S.) which sum was advanced by them for niy use out of 
Orvise of the trust monies of such settlement; now I give and de- 
and copy> vise my said manor and all other my freehold messuages, 
utM^(rx- lands, tenements, hereditaments, and real estate whereof I 
cei^ those power to dispose in possession, reversion, remainder, 
or expectancy, (save and except the said messuage, lands, 
and hereditaments, at V. hereinafter devised) with their and 
every of their rights, members, and appurtenances, subject 
nevertheless to such charges and incumbrances as the same 
premises or any of them shall be at the time of my decease 
subject or liable to, and subject also to the payment of the 
several annuities hereinafter bequeathed, to X. Y. Z. their 
heirs and assigns; to the uses, upon the trusts, and for the 
intents and purposes, and subject to the provisos and decla¬ 
rations hereinafter limited and contained concerning the 
To his eld- same, that is to say; to the use of my eldest son W. S. if 
s! for"ife he shall attain the age of 21 years, or shall be married with 
the consent in writing of any three of the trustees for the 
cease, time being of this my will which shall first hapjien and his 
assigns for the term of his natural life without impeachment 
of waste, and from and after tlie determination of that estate 
by forfeiture or otherwise in his life time, to the use of the 
said X. Y. Z. and their heirs during the life of the said 
W. S., updn trust by the usual means to preserve the con¬ 
tingent remlinders hereinafter limited from being destroyed; 
but nevertheless to permit my said son W. S. and his as¬ 
signs during his life to receive and take the rents and profits 
of the same premises for his and their use, and from and im- 
asediately after the decease of the said W. S., to the use 
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of Huch one son of my said son W. S. lawfully begotten who 
shall attain the age of 35 years, or be married with such con¬ 
sent as aforesaid, which shall first happen, as he my said son 
W. S. by any deed or deeds, writing or writings, to be by 
him sealed and delivered in the presence of and attested by 
two or more credible witnesses, or by his last will and tes¬ 
tament in writing, to be signed and published by him in the 
presence of and attested by three or more credible witnesses 
shall direct and appoint, and the. heirs and assigns of such 
son for ever; and in default of any such direction or appoint¬ 
ment, to the use of the elrlest of tlie sons (if more than 
one) of my said son W. S. who shall live to attain the age of 
35 years, or be married with such consent as aforesaid, 
which shall first happen and the heirs and assigns of such 
son for ever; but if there shall be only one such son who 
shall live to attain such age, or be married with such consent 
as aforesaid; then to the use of such only sou his heirs 
and assigns. And in case my said son W. S. shall depart 
this life witliout leaving any son who shall live to attain the 
said ago of 35 years, or be married with such consent as 
aforesaid, then to the use of my second son G. S. if he 
shall attain the age of 35 years, or be married witli such con¬ 
sent as aforesaid, which shall first happen, and his assigns, for 
and during the term of his natural life without impeachment 
of waste, and from and afler the determination of that estate 
by forfeiture or otherwise in his life tiine^ to the use of the 
said X. Y. Z. and their heirs, during the life of the said G. S., 
upon trust by the usual means to preserve the contingent 
remainders hereinafter limited from being destroyed, but ne¬ 
vertheless to permit the said G. S. and his assigns during his 
life to receive and take the rents and profits of the same 
premises for his and their use, and from and immediately 
after the decease of the said G. S. [like dispositions to 
other sons and the first of their sons who shall live to 
attain the age of 35 respectively.] And in case all my sons 
shall depart this life without leaving any sou who shall live 
to attain the said age of 35 years, or be married with such 
consent as aforesaid, then to the use of the eldest of the 
sons of my daughter E. S. to be lawfully begotten (if more 
than one) who shall live to attain the age of 35 years, or be 
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married willi such consent as aforesaid, wliicli shall first hap¬ 
pen, and tlic heirs and assifijiis of such son for ever; hut if 
there shall be only one such son of my said daughter K. S. 
who shall live to attain such age or ho married with such 
consent as afori'said ; then to the of such one only son 
his heirs and assigns fbre\er ; and in case my said daughter 
K. S. shall not have any son who shall live to attain the said 
age of 2.5 years or be married w'ith such consent as albrcsaid, 
then to the use of the eldest of the sons of my (laughter U. 
S. to be hiw'fnlly begotten (if more than one) who shall live 
to attain the age of 25 years, or be married with such consent 
as aforesaid, w'hicli shall first hnp)M;n, and the heirs and a'<- 
signs of such son for ever; but if th(»rc shall be only one such 
son of my said daughter R. S. who shall live to attain such age 
or be married with such consent as aforesaid, then to the 
use of such ont^ only son his heirs and assigns for ever; and 
in case both my said daughters shall depart this life without 
leaving any son who simll become entitled to the said here¬ 
ditaments under and by virtue of this my will, then to the 
use of my right heirs. And 1 give and devise all my copyhold 
and customary ine'.stuiges, lands, tenements, and Imrcdita- 
nients (having duly suiTeiidered the same to the use of my 
will) to the said X. V. Z. their heirs and assigns, to hold 
tlie said copyhold and customary messuages, lands, t(‘ne- 
incuts and hercditanieiits to and for the use of them, their 
heirs and assigns, upon such trusts, nevertheless, and to for 
Avith and subject to such uses, estates, intents, purposes, pow¬ 
ers and prdvisions as shall best correspond with the uses, es¬ 
tates, intents, purposes, powers and provisions hereinbefore 
expressed, given, limited and declared of and concerning my 
said freohold messuages, lands, tenements, hereditaments 
and premises, or as near thereto as the nature and quality 
of such copyhold and customary estate and tcQiire will admit 
of. And I further declare my will to be, that in case my 
faithful farming scrvipit L. K> shall be living at my decease, 
that then and in such case the person avIio by virtue of the 
dispositions herei^efo|rc contained shall be^ beneficially en¬ 
titled to the possession whether fiir life or other greater es- 
tati' of my said lands and hereditaments hereinbetbre men¬ 
tioned to have been purcbai^ed of D. (j. esquire, or in case 
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such person shall be a minor liis giiardiau or guardians shall 
and do w ithin one mouth after my decease in case the said 
L. K. shall request the same, by indenture or other effectual 
assurance in the hnv containing the usual covenants, grant 
and demise unto him the said L. K. tho same Last mentioned 
lands and hereditaments which are now in my occupation tor 
llie term of 14 years, in case he sliall so long live and conti- 
fiuc himself to occupy the same lands and hereditaments, 
sucli term to commence and be computed from one month or 
da\s after the day of my decease; and my will is, and I 
direct in case the said Ij. K. shall l>e living at niy decease, 
that the farming stock and implements of husbandry winch 
sliall 1x3 upon mv said lands and hereditaments which I have 
hereinbefore directed to be demised to the said L. K. siiall, 
if lie shall retjuest the same, be valued by two iiidiilerent per¬ 
sons, one to be chosen by him and the other by the trustees 
Jiereinalter named concerning my residuary estate or the sur¬ 
vivors or survivor of them his executors or administrators, but 
ill case such two persons cannot agree in such valuation then 
liy a tliird indilh'rcnt and competent person to be named by the 
same two persons so first appointed, and that the said Li. K. 
shall have the privilege of purchasing the said funning stock 
and implements of husbandry for the sum at which the same 
shall be so valued, and that 1000/. part of such sum shall and 
may remain seciii*ed to be paid by him to the said trustees 
or trustee by his bond and by a judgment to be entered there¬ 
upon in pursuance of a warrant of attorney to be executed by 
him, such payment to be made at the expiration of seven 
years from the tiiiie of iny decease with interest in the' mean 
time on such sum at the rate of 41 . per cent, per annum by 
equal half yearly payments; but in case he shall happen to 
flic before the expiration of the said term of seven years, or 
become insolvent or a bankrupt, my will is that the said sum 
of 1000/. with such interest as shall be then due thereon-ac¬ 
cording to the rate aforesaid, shall become immediately pay¬ 
able out ot^ and charged and chargeable upon, the fiirniing 
stock and implements of husbandry wliich shall be upon the 
said luiiils and hcrcdiUiments at the time of such his decease 
insolvency or bankruptcy. And I further direct that in such 
k>asc so to be •made to the said L. K. may be cuntaiueda 
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No. 7. proviso for making the same void in the event of such insol- 
vency or bankruptcy as aforesaid, and tliat the said bond and 
warrant of attorney may be so framed as that, in case of the 
death of the said L. K. before the said 1000/. and all interest 


shall be satisfied and paid, execution may immediately be 
Devise of tAken out and bad thereupon. I give and devise my mes- 
Sg house' dwelling house, and all those lands, tenements, he- 

andhere- reditaments and premises situate and being at V. in the 
at R—. county of Sussex, and hereinbefore mentioned to have been 
purchased from F. T. esquire, with their and every of their 
rights, members, and appurtenances unto the said X. Y. Z* 


their heirs and assigns; to the uses upon the trusts and for 

the intents and purposes hereinaflcr expressed concerning 

trustees the same, that is to say, to the use of the said X. Y. Z. and 

the^se of' heirs during the life of iny wife the said M. S., in trust 

wiYe for* *** permit my said wife to hold and enjoy the same during 

her life, in her life; but in case she shall not chuse to occupy the same, 
she ■ 

may rhnse then in trust to pay the rents and profits thereof or of so 
thnc^*and cliuse to occupy, as the same shall 

ntiirrwise accrue due and be received, unto such person and persons 

to pay the . ‘ , 

mitHioher Only, and for such intents and purposes only as my said wife 
forherse-’ by writing under her hand, notwithstanding any coverture, 
shall from time to time direct or appoint the same to be paid, 
hn (ii>. and in default of and until such direction or appointment to 

^*^‘'**’ pay the same, or so. much whereof slie shall from time to 

time make no such appointment, into her proper hands; and 
my will is that the receipts of my said wife under her hand. 


or the receipts of such person or persons as she shall appoint 
to receive the same as aforesaid, shall be the only effectual 


discharges for the same (notwithstanding any coverture) to 
the end that the same may be for her sole and separate use 
and disposal, and not subject to the debts, engagements, or 
controul of any person with whom she may be intermarried; 
and from and immediately after the decease of my said wife, 
i>oii trust upon trust that they the said X. Y. Z. or tlie survivors or 
same” survivor of them or the heirs or assigns of such survivor 
shall and do in the month of August next after her de¬ 
cease make sale and dispose of the said messuage or dwell¬ 
ing-house, lands, tenements, hereditaments, and premises si¬ 
tuate atV. aforesaid, either together or in parcels, by public 
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auction ibr the most money that can be reasonably obtained No. 7. 

for the same. And I declare my will to be that the money 

which shall arise by such sale shall be considered as part of tiou til^ 

the residue of my personal estate hereinafter disposed of, and 

be applied accordingly, and that the receipt or receipts in 

writing for such money or any part or parts thereof signed considered 

by the said X. Y. Z. or the survivors or survivor of them JJe rwUiJe 

or the heirs, executors or administrators of such survivor P®'* 

^ ^ ^ ^ soiial ea* 

shall be a sufficient discharge or sufficient discharges to such tate. 
purchaser or purchasers for his her and their purchase mo- 
ney or monies, or for so much of such money as in such re- to be^cftec* 
ceipt or receipts respectively shall be acknowledged or ex- charges to 
pressed to have l)eeii received; and that after such receipt or 5^,*^'**"* 
receipts shall have been so signed, the purchaser or pur¬ 
chasers of the said premises hereby made saleable or any 
part thereof to whom such receipt or receipts as aforesaid 
shall be riven, shall not be obliged to see to the application 
or be answerable or accountable for the misapplication or 
nonapplication of his her or their purchase money or any 
part thereof. And whereas the said messuage or tenement 

wlierein 1 formerly dwelt in the parish of-in the said 

county of- was by the indenture of settlement 

made previous to my marriage with my said wife M. S. 
settled for her benefit during her life in remainder expect¬ 
ant on my decease, and by virtue of the said settlement 
I am authorised to dispose of the said premises, subject ne¬ 
vertheless to the said life interest of my said wife either by 
ray last will and testament or otherwise, now 1 do hereby 
ratify and confirm the said settlement in every respect, and, ofanditnb. 
subject to the said estate and interest of my said wife^ and in igta/v of** 
pursuance and exercise of the power and authority thereby 
reserved to me, and of every other power or authority enab¬ 
ling me in that behalf, I give, bequeath, direct, limit and 
appoint the said messuage, or tenement and premises com- mises 
prised in the said settlement, and also all the estate and in- comprisicd, 
terest which I now possess, or to which I am entitled, of and 
in a certain leasehold dwelling house in the parish of 

purchased by me of « -, and also the lease- ?n—. 

hold messuage or tenement purchased by me from the 
executors of the late — esquire and adjoining to the 
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No. 7. first-mentioned messuage and premises, all which said se- 
veral hereinbefore mentioned leasehold messuages, or te¬ 
nements and premises .are partly in the occupation of my¬ 
self and the saitl-and-, and are used by us in the 

trade or business of-, >vith their and every of their 

rights, meml)ers, and appurtenances, anti also all other my 
leasehold premises in-aforesaid, and all my estate, in¬ 

terest, and terms of years therein respectively, unto the said 
X., V., Z., their executors, administrators and assigns, 
Totrusurs upon the several trusts, for the intents and purposes, and 
tmon ms, several provisos and declarations hereinafter 

expressed, (that is to say) in trust that they the said X., Y., 
Z., or the survivors or survivor of them, his executors or 
To demise administrators, shall and do let, demise and manage the 
na^Vtiie Same in such manner as they or he, with the consent of my 

Kniiicin the gj,jj during; lu'r life, and afterwards at their or his dis- 

niosr ad- , ” 

>ant.iKenn<i cretion, shall deem most advantageous; and, after deducting 
pay the ** the rent, taxes, repairs and other outgoings for or on account 
fo^ of my said leasehold messuage, or tenements and premises, 

foriurlito, do and shall pay the clear residue or surplus of the rents, 

fi»r lirr sr- . , , . ^ 

parateu 2 >c. iHsucs aiid profits tliereof respectively, as the same shall 
become due and payable, and be received, unto my said wife 
M. S. and her assigns, for and during the term of her na¬ 
tural life, or unto such person or persons us she shall from 
lime to time, by writing under her hand, appoint to receive 
the same; to the end that the same may be for her sole and 
separate use and benefit, and not subject to the control, 
debts and engagements of any husband with whom she may 
intornmrry; and my will is, that the receipts of my said 
wife, under her hand, notwithstanding any coverture, shall 
be the only cflectudl discharges for the same: and from and 
after the decease of my said wife, upon trust, to assign and 
transfer the said leasehold messuages, tenements and pre¬ 
mises, with the appurtenances, unto the eldest of my said 
sons, who shall be living at the decease of my said wife, 
M., his executors, administrators and assigns, for the resi¬ 
due which shall be then unexpired, of the several terms of 
Rr<]iirst to years for which the same respectively arc held. I give and 
wife^f the bequeath to my said wife M. S., all the household and other 
household fumiturc, goods, chattels and effects, which shall ba in and 
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about my said mesauag^e^ or dwelling-house and premises at No. 7. 
V—r—j at the time of my decease; and also all such of my 
plate, linen, china, jewels and wearing apparel as are not 
hereinafter by me specifically disposed of; I also give and 
bequeath to my said wife M. S. the sum^of 3000/. of lawful 
money of Great Britain, 300/., part of which, I direct 
shall be paid to her within fourteen days after my decease, 
and the remaining S,d00/. within two months after my de¬ 
cease ; I also give and bequeath to my said wife M. S., her 
executors and administrators, for her absolute use, my coach 
and a pair of my best coach horses at her election, together 
with all the harness,, trappings and furniture belonging 
thereto. 1 give and bequeath all the household furniture 
and fixtures, in and about my said dwelling-house at S., 
and also all the wines, spirits, and other liquors which shall 
be in the cellars of my said last-mentioned dwelling-house, 
or elsewhere, at the time of my decease, unto such one of 
my sons or grandsons who shall become first entitled to an 
estate for life, or other estate in possession, in my said free¬ 
hold and copyhold hereditaments hereinbefore first devised, 
under or by virtue of the limitations hereiiibidurc-mentioned, 
hereby directing and enjoining him to supply my dear wife 
W'ith such parts thereof as she may require to stock the cellars 
of my said house at V. I give and bequeath to my nephew, 

T. S., son of'my brother C. S., the silver-, &c. &c. 

As to my two silver bowls, and two pair of my silver can¬ 
dlesticks, ojie silver tea urn and one silver bread basket, I 
give the use thereof to my said wife, M. S., for the term of 
Jicr life; and from and after her decease I give and bequeath 
the same as follows; (that is to say,) to &c. &c. I give to 
my brother, I. S., an annuity of l^'OO/. of lawful money of 
Great Britain, to be paid to him during the term of his na¬ 
tural life, by equal quarterly payments, and the first quar¬ 
terly payment thereof to be made at the expiration of three 
calendar months next after my decease, and 1 cluirge the 
residue of my personal estate with the payment thereof. 

Provided nevertheless, and my will is, that the said annuity 
shall be paid into his proper hands, from time to time, as 
the same shall lieconio due, and that the receipts of my said 
brother only shall be good and sufficient discharges for the 
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No. 7. payment thereof; and my will also is, and 1 declare that in 
case my said brother shall g^ant, bargain, sell, transfer, as¬ 
sign, alien, encumber, or in any manner dispose of, or anti¬ 
cipate the said annuity or any part thereof, the same annuity 
shall thenceferth immediately cease and be void to all in¬ 
tents and purposes, in such manner as if the same had not 
been mentioned in this my will, or as if my said brother were 
dead; Provided also, and I declare my will to be that in 
case my said brother shall become bankrupt, or take the be¬ 
nefit of any act of parliament to be made for* the relief or 
discliarge of insolvent debtors, that then and in either of 
the said cases, the said annuity shall cease and be at an end, 
unless or until my said brother, who shall so become bank¬ 
rupt or take the benefit of such insolvent act, shall or may 
be entitled to, or shall be in a capacity to receive the said 
annuity for his own private use, notwithstanding such events, 
or either of them, may have happened; it being my intention 
that the said annuity shall be for the private use and benefit 
of my said brother, and not be in any manner transferable 
to or for the use of any other person or persons; and it is 
my will that the«aid annuity shall be paid to my said bro¬ 
ther, notwithstanding he may be indebted to me or my estate 
in any manner, at the time of my decease, and that such debt 
shall not be set off against or deducted firom the said annuity. 
Nevcrthe' Provided also, and I hereby declare my will to be that the 
»^c*'not said annuity shall be without prejudice to the said legacy 
to of 5000/. which is hereinafter directed to be set apart for 

-—{.here- the benefit of my said wife. I give and bequeath (various 
i^art for pecuniary bequests;) 1 also g^ve and bequeath to the said 
rate’nse'of hereinafter appointed executors of this will, the 

flic tcHta- gum of 100/. each, of like lawful money of Great Britain, as 
l^ecutors compensation for the trouble they will have in the per- 

toof. each, formance of the trusts, or otherwise in or about the execu- 


To the tion of this my will. 1 give and bequeath to the said X., 

such a V.y Z., their executors, administrators and assigns, such a 

aiim^wUi principal sum of money as will be sufficient to purchase at the 
market price, a quantity of slock, in some or one of the 
annum in public funds, the interest or dividends whereof shall amount 
to b^pnr’ to 100/. per annum, and I direct such principal sum to be 
tocu-namei 1^® purchase of such sto^ directly, or as 
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•oon as conveniently may be after my decease, and to No. 7. 
stand in their names, or in the names or name of the 
survivors ur survivor of them, or the executors, adminis- applied in 
trators or assigns of such survivor, upon trust that they 
the said X., Y., Z.. or the survivors or survivor of them, ‘“8 annuL- 

»... nl • 1 1 ^*** 

or the executors or administrators of such survivor do and 
•hall, out of the interest and dividends of such stock, 
pay the annual sums hereinafter mentioned, to the several 
persons, following (that is to say) to [here follow several 
small annuities]. And my will is, and I direct that the se¬ 
veral annuities hereinbefore by me bequeathed and made 
payable out of the said 100/. per annum, to arise from the 
stock so purchased, shall be respectively paid by equal half 
yearly payments, and that the first of such payments shall 
commence and be made the next day on which the said in¬ 
terest and dividends shall be payable, or as near there¬ 
to as may be convenient, after the day of my decease. 

And further I declare my will to be that the said several Directfon 
annuities, hereinbefore respectively given to the said ■■ nuities 

and-, shall be paid to them respectively, or to such per- “* 

son or persons as they respectively shall^ by writing under should be 
their respective hands, appoint to receive the same, to the separate 
end that the same annuities may be for their respective se- 
parate uses, and not subject to the controu), debts or en¬ 
gagements of the respective husbands with whom they may 
happen to be intermarried at the time of my decease, or at 
any time-afterwards; and that the respective receipts of the 

said-and-for their said respective annuities, shall 

be the only sufficient discharges for the payment thereof rer 

spectively. 1 give and bequeath to-, the sum of 800/. 

of lawful money of Great Britain, to be paid when he shall 
have attained the age of 31 years, at which time only it shall 
become a vested interest; and I do direct that in the mean 
time the same shall be invested in some or one of the par¬ 
liamentary stocks or funds, and the interest thereof applied 
towards his maintenance and education. 1 bequeath to such 
of my friends as my mKecutors shall think proper, not ex¬ 
ceeding - . in number, a ring of the value of-. I give 

and bequeath to each of my servants who shall be living 
with me at the time of my decease, suitable mourning, at 
the discretion of my executors. And as to all the rest, resi- of bi* 
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due iind remainder of my personal estate, T give and be¬ 
queath the same unto the said X., X'., Z., tlicir executors, 
administrators and assigns, upon tru»it and to the intent and 
purpose that they the said X., Y., Z., or the sur\ ivor of 
tliem, or tlie executors or aduiiiiistrators of such survivor, 
sliall uiid <!o sell and dispose of so much of the said residue 
of ray personal estate as shall not consist of debts, and which 
shall not already be invested in real or govcrnincnt securi¬ 
ties, for the best price that can be reasonably obtained for 
the same; and sluill and do collect in such debts; and my 
will is, and I direct, that they^ the said X., A"., Z<, or the 
survivors or survivor of them, or the executors or adminis¬ 
trators of such survivor, do and slmll, by and out of the mo¬ 
nies which shall arise thereby, pay unto the said trustees of iny 
said seltlcinent, the said sum of- 1. hereinbefore men¬ 

tioned to have been advanced by them (or my use, or so 
much tliereof only (if any) as shall remain unpaid at the 
time of my decease, and do and shall place out and invest 
the residue of such monies, after paying thereout my debts, fu¬ 
neral, and testamentary charges and expences, and the legacies 
hereinbefore bequeathed, in or upon some of the parliamentary 
stocks or funds, or on real securities in England at interest, 
and do and shall vary, alter, or transpose such stocks, funds, 
or securities, for others of the like nature, when, and so of¬ 
ten as it shall seem meet, and do and shall stand, and be pos¬ 
sessed of, and interested in, the said principal monies, stocks, 
funds, and securities upon the trusts, and to and for the in¬ 
tents and purposes hereinafter declared or expressed, con- 
frerning the same, (that is to say) as to and concerning the 
sum of 6(H)0l. sterling inuney, part thereof, or the stocks, 
fluids, or securities, in or upon which so much of the said 
monies shall be iiucsted, upon trust that they, the said 
X., Y., Z., or the survivors or survivor of them, his execu¬ 
tors or administrators shall and do pay, apply, and dispose 
of the interest, dividends, and yearly proceeds thereof, 
unto such person or persons only, and for such intents 
and purposes only, as my said wife, M. S. shall, from time 
to time, direct or, appoint, by w'ritiiig under her hand, not¬ 
withstanding any coverture she may be under, and in default 
oi; and until such direction or uppoiiitiuent, shall and do pay 
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thtt same, or so much, wliereof she shall, from time to time No. 7. 
make no such appointn^ent into her proper hands, for her 
sole and separate use and benefit, during the term of her na¬ 
tural life, independent of the controul, debts, or engagements 
of any husband n'ith whom she may intermarry; and my will 
is that her receipt or receipts under her hand, notwithstand¬ 
ing any such coverture, shall be the only sufficient discharge 
and discharges for the payment thereof: and from arid 
after the decease of my said w'ife, upon trust, that they, rpon trust 
the said trustees, or the survivors or survivor of them, piiod iii'the 
or the executors or administrators of such survivor shall 

ncr is 

and do pay, transfer, or assign the same unto such of my afUTw^jirils 
children by my said wife, M. S., whether born in my life- conrerninf 
time, or in due lime after my decease, in such shares and 
(iroportioiis, (or the whole to aii only child,) and ffir such es¬ 
tate and interest, and in such manner and fttrm, and payable 
or transferable at such time or times, and subject to such li¬ 
mitations and. directions as arc hereinafter mentioned, ex- 
pressi'd, and declared of and concerning the residue of such 
principal monies, stocksj funds, and socurilios; and as to and 
concerning the residue of the said principal monies, stocks, 
funds, and securities upon trn.ct, that they, the said trustees AMothc 
dr the survivors or sur^ ivor of thorn, or the executors or ad- .sm-h my'.* 
ministrators of such survivor, shall and do pay, transter, or 
assign the Siiine unto, and amongst all and every niy child and "P”“ 
childrenbythCsaidM. S. my wife, whether born in inylilb-time, iiiJ'saim* 
or in due time after my decease, if but one, the w hole to such 
one child, but if more than one, then the same to he divided 
and distributed between and amongst them, in the proper- oru‘siai«r 
tions and manner following, that is to say, to each of my 
daughters a proportion of one eighth part of such residue J 
of the said principal monies, stocks, funds, and securities, lowing,viz. 
and the residue and remainder thereof^ betw'ocii and amongst 
my sons, in equal shares and proportions, share and share p!|”""y.***** 
alike, tha share and shares of sucli of them as being a sou or ntaiudertu 
eons shall have attained the age of 21 year.s, or being a 
daughter or daughters, shall have attained that age, or shall . 

have been married in my life-time, with my consent, to be *'* 

- , , . , a‘.sitriicdto 

assigned and transferred to him, her, or them respectively, honsMUii, 
w Stoon as conveniently may be after my decease, 'and the 

VOL. II 


Y 
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share or shares of sucli of them as being a son or sons shall 
be then under the age of 21 years, to him or them respect 
lively, upon his or their respectively attaining such age, and 
the share or shares of such of them as being a daughter or 
daughters sliall be then under the age of 21 years, and shall 
not have been married with such consent as aforesaid, upon 


; 

but other¬ 
wise as 
soon us 
convenient 
alter his 
decease. 


her or their attaining the said age, or as soon after as circuni* 
stances will permit, the same to be considered as a vested 
and transmissible interest, or vested and transmissible inter¬ 
ests in such son or sons, upon his and their attaining the age 
of 21 years, and in such daughter or daughters, upon her 


in case 
any of the 
children 
shall be 
dead be- 


or their attaining that age, or being married as aforesaid. 
And if any such child or children, being a son or sons, shall 
depart tliis life under the age of 21 years, or being a daugh¬ 
ter or dauglitcrs, shall depart this life under that age, and 


forcattain- tritliout having been married with such consent as aforesaid, 
Ix'ins niar> then all and every the share and shares of him, her, or them 
daughtors) respectively, so dying, shall accrue, and go to the survivors 
of Ujose*^ 9 o survivor, or others, or other of iny said children, as. is 


dyioR, to hercinbclore directed w'tth respect to their original shares, 
acrriio to * • , i n , 

thr survi- jf more than one, and the same respectively shall become 

' * vested and payable, or transferable at such ages, days, and 

times, as tlicir, liis, or her original share or situ res shall res¬ 


pectively become vested and paxable, or transferable, as 
atbresaid, and shall, together W'ith the original share or 
shares, until such ages, days, and times respectively, be sub¬ 
ject to a similar chance and condition of accruer and survi- 


Powerfor Torsliip. Provided also, and my will and meaning is, 

to*Hdvancc ^ hereby further declare, that it shall and may 

i-thiniof lawful to and for the said trustees, or the survivors 
tin* chiW- . 1. 1 

rcn'N IX- or survivor of them, or the executors or administrators 


peotaiit 

tbr 

tluMr rp»- 
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niaiiue- 
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of such survivor, at any time after iiiy decease, with the 
consent in writing of my said wife, M. S., in case site 
shall be then living, and afterwards at and by their or 
his own’discretion and authority, to pay and apply any part 
of the rents and profits of my estates, but w ithout prejudice 
to the provision hcreiiibetbre made for my said wife, or any 
of the annuities or legacies hereinbefore gronted and be¬ 
queathed, and of the said residue of the said trust monies, 
stocks, funds, or securities, in placing of any of my said 
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children in any profession, trade, business, or employ- No. 7. 
inent, or for his, her, or their maintenance or education, 
or reasonable advancement and prefei inent in the world, or 
for or upon any other just or necessary occasion, notwith¬ 
standing his, her, or their estate, interest, share, or respective 
shares, shall not then have become vested, due, or payable, 
not exceeding a third of the amount of his or her presump¬ 
tive or expectant interest or share, under this my will. . 
Provided also, and I do hereby declare, that my said wife, 

M. S., shall, (w'hilst she shall think fit, and continue unmar- tor’s wito, 
ried,) have the care, management, and bringing up of my sons 
during their respective minorities, or of my daughters du- 
ring their minorities, or until they shall be married with tiu* ciiihi- 
fkUch consent and approbation as aforesaid, and for that pur- the[r*m;nt^ 
pose, that she, my said wife, shall have, receive, and be al- [,ave*aeoin- 
lowed such yearly sum or allowance out of the interest and 

, , ^ . loWtlllfC 

dividends of such children’s expectant shares of the said our ot‘ the 
trust monies, as they, my said trustees, or the survivors or fllJ 
survivor of them, their, or his executors, administrators, or pwp®*'®* 
assigns shall, in their or his discretion, think fit or sufliciont, 
any thing herein contained to the contrary thereof in any 
wise riotwithstandiiig; and upon this further trust, that in case In rase of 
there shall not beany child or children of my body by the said 
M. S., living at my death, or there being such child or child- 
ren, they shall all be dead before any of the said shares entitled, 
shall have become vested by virtue of the above dispositions, 
or any of them, then, and in such case, 1 do hereby w ill and 
direct that they, the said trustees, or the survivors or survi¬ 
vor oftliem, their, or liis executors or administrators shall and 
do stand possessed and interested of and in the said residue of Upon trust 
the said principal monies, stocks, funds, and securities, (sub- pVich'ofhij 
ject to the trusts aforesaid, or such of them as shall then be 
unexecuted, and capable of being carried into execution,) reuthmum 
in trust to raise and pay thereout to each and every 
of the children of my brother, J. S., who shall then be 
living, the sum of 600/. of lawful money of Great Britain, 
and as to the remainder of such residue of the said trust 
monies, stocks, funds, and securities, iin trust, for the only *‘‘‘^**‘'* 

benefit of my brothers, ■ ■ , and . theit 

Y 2 
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respective executors and administrators, and to be as^ 
signed and transferred to between and amongst tliem in 
equid shares, share and share alike. Provided never¬ 
theless, and my will is, and I do hereby declare, that in case 
any of them, my said brothers, shall depart this life before 
such last event shall happen, leaving any child or children 
of his body him surviving, who shall be then living, then 
and in such case the child or children of such of them, my 
said brothers, so dying, shall thereupon become entitled to 
such part or share of the residue of the »iid trust monies, 
stocks, finidK, securities and premises, as tlie parent or pa¬ 
rents of such child or cliildren respectively, would have 
been intitlcd to have received under, or by virtue of tlio 
trusts aforesaid, in case he had been then living. And 
my will also is, and 1 do direct, that in case any, or either of 
them, my said brotlicrs, shall be dead at tlyc time of such 
decease and failure of the last of my issue, without leaving 
any such child or cliildreii of his body him surviving, who 
shall be then living, that then, and in siidi case, the part or 
share, and parts or shares of him or them so d^ing, shall go, 
accrue, and l)clong unto the survivors or survivor, and 
others or other of them, my said brothers, and shall be 
equally divided between or amongst them, if more than one, 
share and share alike, and if but one, then tlic whole of the re¬ 
sidue to such one survivor, his executors, administrators and 
assigns absolutely; any thing hereinbefore contained to the 
contrary thereof in any W’ise notwithstanding. Provided 
always, and 1 do hereby declare, that the provisions hereby 
made to or in trust for my said wife, are so made in lieu olj- 
and ill full satisfaction for her dower, thirds, and all -other 
claims of^ in, to, upon, or out of all or any of my estates Or 
property. And 1 do further declare, that such provisions 
are so made and intended for her own sole and separate use, 
benefit, and disposal, and that the same, or any part thereof, 
shall in no wise be subject to the coiitroiil, debts, engage-, 
ments, or incumbrances of any future husband of her,'iny 
.said wife, and that her receipts, notwithstanding her future 
coverture, slinl) be sufficiont discharges fur the same. Pro¬ 
vided also, and 1 do hereby likewise declare, tliat such pro- 
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visions are also made on the express condition that she, my No. 7. 
sttkl wife, shall, within one month' from the time of my de- 
cease, acquit, release, and discharge my said executors, and 
my estate, of and from all arrears of interest, dividends and 
profits, which may have accrued due in my life*timc, on tlic 
sum of—the interests dividends and profits whereof arc 
settled to her separate use, by our settlement made previous to 
our marriage, or the interests and dividends of the funds in 
which the same, or the produce thereof, may have been in¬ 
vested, and all claiins and demands in respect thereof, which 
said trust monies were sometime past invested by the said 
trustees, under the said settlement, together with other mo¬ 
nies of my own, in tlic purchase of, &c. Provided always, Power for 
iin<l my will and meaning is, and I do hereby declare, that it 
shall and may be lawful to and for the said trustees and j»»‘i aiUT 
the survivors and surv Ivor of them, his executors and admi- ties, 
nistrators, in the mean time, from and after ray decease, and 
until the trusts hereinbefore declared of and concerning the 
said trust monies, stocks, funds, securities and premises, 
shall be fully executed and performed, with the consent of 
my said wife, M. S., during her life, to be testified in writing, 
umlcr her hand, and from and after her decease, then by and 
of tlic proper aiithorhy of them, the said trustees, or the sur- 
> ivors or survivor of them, his executors or administrators, 
to sell and dispose of nil or any of the stocks, funds, or se¬ 
curities, in or upon which all, or any part of the said trust mo¬ 
nies shall be invested, and also with such consent testified aS 
aforesaid, or by and of such proper authority as aforesaid, as 
the case shall happen, to lend, and place out the monies to 
arise by or from such sale or disjmsition, or any part thereof, 
in or upon any other of the public or parliamentary stocks of 
funds, or upon real or government securities, or to deposit 
the same tbr safe custody in the Bunk of England, but sub¬ 
ject to, and so as not in any manner to alfcet or prejudice 
the trusts aforesaid, or any of them, and so from time to 
lime to alter, change, or call in all or any such last men¬ 
tioned stocks, funds, or securities, as often as they shall think 
fit, with such consent testified as aforesaid, or ty and of such 
proper authority to be exorcised in such event as aibretaid, 

a 
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Rubjoct, and without prejudice as aforesaid. Provided al¬ 
ways, and I hereby declare my will to be, tliat it shall and 
may be lawful to and for the person or persons who, by vir¬ 
tue of the dispositions hereinbefore contained, or any of 
them, shall be in the actual possession of the said messuages, 
lands, and hereditaments, from and after he or they shall 
have attained the age of 21 years, and in the mean time, 
until he or they shall have attained that age, then for his or 
their guardian or guardians, by indenture pr indentures, to 
be by him or them respectively duly executed, under his or 
their hand and seal, or respective hands and seals, to demise, 
lease, and grant all or any part of the said freehold premises, 
and by indenture, surrender, or otherwise to lease such of 
the said premises as are of copyhold or customary tenure, (so 
far as the licence of the lord or lords of the manor or ma¬ 


nors, whereof the same respectively is or are parcel, or held, 
can be obtained for that purpose, or the custom of such 
manor or manors will respectively admit of,) unto any per¬ 
son or persons, for any term or number of years, not ex¬ 
ceeding 21 years from the making thereof, so as there be re¬ 
served upon every such lease the best and most improved 
yearly rent or rents that can be reasonably obtained for the 
premises thereby leased, without taking any fine, premium, 
fbregift, or forfeiture, for making the same, or any of them, 
and so as in every such lease there be contained a clause of 


Power for 
fhc ap¬ 
pointment 
of new 
trufitoea. 


re-entry for the non-payment of the rent or rents, thereby 
reserved, and so as the lessee in pycry such lease shall and do 
execute a counterpart thereof. Provided always, and 1 do 
hereby direct pnd declare, that if the said trustees or any 
of them, or any future trustees or trustee, under, ot for the 
purposes of this my will, shall die, or desire to be discharged 
from, or shall refuse to act, or become incapable of acting 
in the trusts of this my will, at any time or times, before 
such trusts shall be fully performed and executed, it shall 


be lawful for the trustees or trustee fpr the time being, with 
the consent and approbation of the person or persons, for 
the time being, in the actual possession or receipt of^ 
pr immediately interested in, and entitled to the rents and 
profits of the said hereditaments and premises hereinbe^ 
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fore devised and bequeathed, signified in writing, under 7 , 
his or their hand or hands, or in case the person or per- Wv-w 
sens 80 interested and entitled, shall be a minor or mi¬ 
nors, then with the consent and approbation of his, her, or 
their guardian, or guardians, signified in like manner, to no¬ 
minate and appoint any other fit person or persons to be a 
trustee or trustees in the place and stead of him or them 
respectively, so dying, or desiring to be discharged from, or 
refusing to act, or becoming incapable of acting in tlie said 
trusts, and so in like manner, from time to time, as often 
tlicrc shall be occasion, upon the death of any succeeding 
or future trustee or trustees, or his or their desire to be 
discharged from or refusing to act, or becoming incapable 
of acting in the said trusts; and that when and so often 
as any such new trustee or trustees shall be so nominated 
or appointed as aforesaid, the old trustee or trustees shall 
convey and assign the trust estates, and premises then 
in him or them vested, for all his or their estate and inter¬ 
est therein, so and in such manner as that the same may be¬ 
come, and be legally and cfiectually vested in the surviving or 
continuing trustees or trustee, and such new trustee or trus¬ 
tees jointly, or in such new trustee, or trustees, only, as the 
case shall happen, to the uses, upon the trusts, and to and 
for the intents and purposes, and under and subject to the 
provisos, declarations, and directions hereinbefore declared 
or expressed of or concerning the same, or such of them as 
shall be then subsisting, or capable of taking effect, and such 
new trustee or trustees shall and may act in the execution of 
the said trusts in such and the same manner, to all intents 
and purposes, and shall be invested with, and have such and 
the like powers and authorities, as if he or they had been 
originally named a trustee or trustees fi)r such purposes by 
this my will. And 1 hereby nominate and appoint the said Appornt- 
X., Y., Z., executors of this my will. And I also appoint 
them,*and also my said wife (so lung as she shall remain un- 8 »Hr>* 
married,) guardians of tlie persons and estates of my child- the child¬ 
ren during their minorities. And I direct and declare 
that the said X., Y., Z., or any of them, or any new trustee danse for 
or trustees, who shall be nominated and appointed as afore- 
sqid, or the fieirs, executors or administrators of either or 
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any of them, shall not be ansiverable or accountable by vir¬ 
tue of, or under the trusts hereby reposed, or in pursuance 
hereof to be reposed in tlicrn respectively, any otlieriViso 
than each person, lor his own actual receipts, acts, neglects 
and wilful defaults; and that they, or either or any of them, 
shall and may, by or out of any monies which shall come to 
their hands respectively by virtue of this my will, defray and 
retain to and reimburse themselves and each other, all such 
costs, charges and expences as they respectively shall or may 
incur, pay or sustain, in or about the execution, or by means 
of the trusts hereby in them reposed; .• and I hereby revoke 
all foi’mer wills and codicils thereto by me made at any time 
heretofore, and declare this only to be my last will, as ex¬ 
pressed and contained in this and the six preceding sheets 
of paper hereto annexed. 

Jn witness, &c. 
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Will consisting exclusively of Provisions for Wi/^ 
and younger Children, hy annuity, and portions 
charged upon all the Testator*s property. 


THIS is the last will and testament of me, J. H., of, &c. 
I give and devise all that my freehold messuage or dwelling- 
house,. known by the name of S—:—, and all my estate and 
lands thereunto belonging or therewith -occupied, situate at 

■■ - . , unto my said wife, for. and during the term of. her 

natural life; and from and immediately after her. decease I* 
give and devise my said messuage or dwelling-house, estate 
and lands at ! ■■■ , and from and immediately after my 
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decease, I give aod devise al} ot^ier i9y free^id ajad all ray 
copyhold or customary and leasehold rawsuagas, lands, tei* 
nements and hereditaments whatsoever and wheresoever, 
and all iny equitable and other estate and interest in the 
contracts which 1 have entered into for the purchase of land- 
tax charged upon and payable for ray said estate; and also 
all shares and promissory notes, in or from the Grand Junc¬ 
tion Capal navigation, qf which I shall he possessed at ray 
death; and all the share or shares, estate and interest which 
1 have of and in the trade qr business of -r—r, which 1 now 
carry on in partnership with —> and and all my boohs, 

pictures, plate, linen, china, household goods and household 
furniture of every kind which shall be in or about both ray 
dwelling-houses, the usual places of ray residence in town and 
country, at the time of my decease; and also all ray stocks, 
monies, securities for money, and all other my personal 
estate not hereinbefore disposed of, unto and to the use of my 
said son, J. H., T. O., and W. R., their heirs, es^ecutors, 
administrators and assigns respectively, fbr all such estate, 
term and interest as I shall liave therein respectively, at ray 
decease, and according to the several natures and qualities 
of such estates and property respectively, upon the trusts 
hereiuader meutipned, expressed and declared of and con<* 
cerning the same, (that is to say,) as i^r and concerning 
the boohs, pictures, plate, liuen, china, household goods, 
and household furniture of every kind, which shall be in 
both my said dwelling-houses, the usual, places of my resL*< 
dence in town and country, at the time oi my decease, upon; 
trust, from and after my decease, to allow ray said wife to 
have and enjoy the use thereof during her life, for her own 
absolute benefit without any controuL wbatsoev^; and my 
will is, and 1 do hereby order and direct that as soon aa 
convciuently may be after ray d^ease, my said trustees da 
cause a true and exact inventory to be made and taken of 
all the said books, pictures, plate, linen, china, housdiold 
goods and household ftiiniiture, and two copies to be made 
of such inventory, one to be delivered! to ny said wife, and 
the other to be kept hy ray said trustee^ which, lost copy 
shnU be signed by ray said at the. fool of a receipt 
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No. 8. thereunder written, for the articles therein specified, at or 
before the time of her taking^ possession thereof; and I de- 
Trustees dare and direct that my said sons, J. II., T. O., and W. R., 
devised their heirs, executors, administrators and assigns shall stand 
Siw’aooo?. seised and possessed of and interested in iny said 

for child- estate at ■■ , and the said books, pictures, plate, linen, 

tions (ex- china, household goods and household furniture, subject to 
ddestson). the. life estate and interest of my said wife therein, and all 
other my said freehold, copyhold and leasehold estates, 
shares and notes in the Grand-Junction Canal navigation, 
and personal estate whatsoever hereinbefore devised and 
bequeathed to them upon trust, by and out of the rents and 
annual income of my said freehold, copyhold and leasehold 
estates, or by mortgage and sale thereof, or of any part 
thereof^ or by all or any of the same means, or by and out 
of the annual produce of my stiid personal estate, or by sale 
or other disposition thereof, or of any part thereof^ or by 
such other ways and means as they sliall think lit and advis> 
able, to raise and levy the sum of 8000A for the benefit and 
for the portions of all and every my child and children, liv¬ 
ing at my decease, or born afterwards (other than and except 
my eldest son the said J. H.) equally to be divided between 
and amongst, or for the benefit of them, if more than one, 
share and share alike, and if there shall be but one such 
child, then for tlio benefit of such only child, and to l)e 
raised and paid to or for such children or child, in the 
manner following, (that is to say) the share or respective 
shares of such of them, as being a daughter or daughters, 
shall be under the age of 21 years, itnd unmarried at the 
time of my decease, to be raised and paid as and when she 
or they shall respectively attain that age or marry with the- 
consent ofj &c. hereinafter named, which shall first happen 
and to be paid or invested in manner hereinafter mentioned, 
to the intent that the income thereof may be for the sole and 
separate use of such daughter or daughters, and may not 
be subject to the debts, control or engagements of any per- 
son, with whom she or they may, after my decease, happen 
to intermarry, and that the principal may be sulgect to the 
^espe^tive testamentary appointments, as hereinafter is men^ 
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tioned; and the share or respective shares of such bf them No. 8* 
respectively, as bein^ a son or sons, shall be under the age 
of 31 years, at my decease, to be raised and paid as and 
when he or they respectively shall attain that age; unless 
such time or respective times of marriage or attaining such 
age shall happen in ray life>time, and in such case the share or 
shares of such of them as being a daughter or daughters shall 
jattain the age of 31 years, or marry during ray life-time; or 
being a son or sons, shall attain the age of 31 years, during 
ray life, shall be as a vested interest for his, her, or their bene¬ 
fit respectively, upon ray decease, and be raised and payable 
in manner aforesaid, at the end of six calendar months next 
after ray decease, with interest thereon from my decease, 
until actual payment thereof; and if any such child or child- clause of 
ren, being a daughter or daughters, shall die under the age 
of 31 years, and without having been married, or being a son 
or sons, shall die under that age, then, as well the original * 

as every other share which he, she or they, so dying, shall 
have taken by way of survivorship or accruer, shall go 
and be raised and paid and payable to or for the benefit 
of the survivor and survivors, and others or other of 
them, together with my eldest son, at such time or times 
as his, her or their original share or shares shall become 
payable, or as soon afterwards as circumstances will per¬ 
mit, but so that in making such division of all such sur¬ 
viving or accruing shares, my eldest son and his execu¬ 
tors or administrators shall be included, and shall have and 
be entitled to one equal share and proportion therein with 
the other children or their respective executors or adminis^ 
trators; and it is my will and mind, and I do hereby declare 
that a)l and every the share or shares so directed to survive 
and accrue, shall from time to time survive and accrue, to¬ 
gether with the original share and shares, until such original 
share or shares shall, by virtue of this my will become pay¬ 
able ; and in case there shall be no such child or children. If chitdrea 
who, being a daughter or daughters, shall live to attain the fore the 
age of 31 years, or be married, or being a younger son or 
sons idiall attain the age of 31 years, then my will and mind 
is, and 1 do hereby direct that the said sum of8000/. or any bena*c(h 



332t Precedents of Wills. [Apf. 

No. S. part thereof, sliall not be raised, and that the said trusts 
hereinbefore contained in that behalf shall cease and deter- 
nune, and all' and e'very part of iny real and personal estate, 
be as fully andelTectualiy discharged therefrom as if the same 
Annuity to ti’usts had nevcr been declared. And subject to the several 
trusts hereinbefore declared, 1 direct that my said sons, J. H., 
T. O. and W. B., their- heirs, executors, administrators 
and assigns shall stand seised and bo possessed of and inte¬ 
rested in ray said real estate, and my said residuary pereonal 
estate, upon trust, by and out of the rents, issues and annual 
produce thereof, or by mortgage, sale, or other disposition 
thereof, or of any part thereot^ or by all or any of the same 
means, or by such other way and means as they shall think 
fit and most advisable, to raise and levy yearly and every 
. year one annuity or yearly sura of 3651. free from taxes, and 
clear of all otlier deductions whatsoever, and pay the same 
into the proper hands of my said wife, or into tlic hands of 
such person or persons as she, by any note or writing under 
her hand shall, from time to time, but not by way of antici¬ 
pation, charge or assignment, appoint to receive the same 
during her life, to the intent that the same may be for the 
sole and separate use of my said wife, and may not be sub¬ 
ject to the debts, control, disposition or engagement of any 
person with whom she may happen to intermarry, the same 
annuity to be paid and payable by four equ^ quarterly pay¬ 
ments, on four days or times in every yearj the first quar¬ 
terly payment thereof to begin and be made at the end of 
three calendar months next after my decease. And upon 
further trust, that they my said trustees reB})ectively do and 
shall by all or any of the ways and means aforesaid,. raise, 
levy amd pay to the executors or administrators of my said 
wife, a proportionable part of the said annuity of 365/. cal¬ 
culated to the day of the decease of my sakl wife, for and in 
roepet^ of the incurring quarter of a year, wherein she my 
said wife may happen to die. And 1 further direct that the 
. reeeipt or receipts of my said wife, or of her appointee dr ap¬ 
pointees, and her or their receipt or receipts only shall be a 
good and sufficient discharge, or discharges^ to the person or 
- persons paying the saidannnsty, for so mnctstlierdQfaa in such - 
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receipt or receipts shall be acknowledged or expossed to be 
received; and stibj ect to tlic trusts hereinbefore declared for my 
said wife's benefit during her life, and subject to the payment 
of the said sum of 8000/. thcrciubefore directed to be raised 
for portions for my younger children, and to every estate, 
trust, and interest hereinbefore mentioned, and all powers, 
provisos, and directions in tliis my will contained respecting 
my said real estate, and my said residuary personal estate, I 
declare and direct that my said son J. H., T. O. and W. R. 
their heirs, executors, administrators and assigns respcc* 
tively sliall stand seised, and be possessed of, and interested 
in all my said real and all my said residuary personal estate 
whatsoever in trust to pay to, or permit and suffer, or well 
and sufficiently to authorise and empower my said son 
J. II. And his assigns to receive and take the interest 
dividends and annual produce, and the rents, issues, and an¬ 
nual income of the same real and personal estate for and 
during the term of his natural Jit'e and from and after his 
decease, in trust for all and every or such one or more of the 
children of my said son J. H. lawfully to be begotten, whe¬ 
ther born in his lifetime or after his decease at such time or 
times and in such parts shares and proportions, and subject 
to such conditions, restrictions and limitations over to or for 
the benefit of all or any of such children as he my said son 
J. H. from time to time by any deed or deeds writing or 
writings witli or without power'of revocation to be by him 
sealed and delivered in the presence of and to be attested by 
two or more credible witnesses or by his last will and testa¬ 
ment in writing, or any codicil or codicils thereto, or any 
writing purporting to be his last will and testament or codi- 
.cil to be signed and-published by him in tiie presence of and 
to be attested by three credible witnesses, ^all direct or ap¬ 
point; and in default of and in the mean time and until such 
direction or appointment shall be made, and as to so much 
and such part or parts thereof, whereof no such direction or 
appointment shall happen to be made, and also subject to 
such direction or appointment where the same shall happen 
not to be a complete and entire appointment, of the. whole 
interest and property therein, as to for andiconoorningall my. 
8aidfre8holi4 oppyUoldand leasehold messuages, lands^ tene- 
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ments and hereditaihents, in trust for all and eveiy the child 
and children of my said son J. H. lawfully to be beg^otten in 
equal shares, if more than one, as tenants in common and not 
as joint tenants, and for their respective heirs, executors, 
and administrators for ever; and if any such child or children, 
shall die under the age of 21 years, then as well the original 
share of him her or them so dying, as all such other share or 
shares as shall survive to him her or them on the death of 
any others or other of the said children under the said age of 
21 years shall be in trust for the survivors or survivor and 
others or other of them in equal shares if more than one as 
tenants in common, and not as joint tenants, and for their 
respective heirs, executors, administrators and assigns for 
ever; and in case there shall be no child or children of my 
raid son J. II. or being such, all of them shall die under the 
age of 21 years, then my said freehold, copyhold, and lease¬ 
hold messuages, lauds, tenements, and hereditaments, or so 
much thereof whereof there shall have been no such direc¬ 
tion or appointment as aforesaid, shall be in trust for all and 
every my said daughters and younger sons and other child 
and children begotten or to be begotten, and whether born 
in my life-time or after my decease in equal shares if more 
than one, as tenants in common, and not as joint tenants, 
and for their respective heirs, executors, administrators and 
assigns for ever; and if any such child or children shall die 
under the age of 21 years, then as well the original share of 
him her or them so dying, as all such other share or shares 
as shall survive to him her or them on the death of any 
others or other of the same children under the said age of 
21 years shall be in trust for the survivors or survivor and 
others or other of them in equal shares if more than one, as 
tenants in common, and not as joint tenants, and for their 
respective heirs, executors, administratore and assigns; and 
from and after the death of my said son J. H. as to for and con¬ 
cerning all and singular my monies, stocks, funds, securities, 
and residuary personal estate whatsoever subject as aforesaid, 
in trust for all and eveiy the child and children of my said 
son J. H. lawfully to be begotten equaUy to be divided be¬ 
tween and amongst them if more than one, share and share 
alike^ and if there shall be but one such child then for such 
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only child, and if any such child or children being a daugh¬ 
ter or daughters shall die under the age of 21 years and with¬ 
out having been married, or being a son or. sons shall die 
under that age, then the part or share parts or shares of him 
her or them so dying, shall go and be transferred to the sur¬ 
vivors or survivor of them and the.executors, administrators 
and assigns of such of them being dead, who being a daugh¬ 
ter or daughters shall have attained the age of years, or 
been married, or beipg a son or sons, shall have attained the 
age of 21 years, at such time or times as his her or their ori¬ 
ginal share or shares shall become transferable or as soon 
afterwards as circumstances will permit; and my mind is, and 
I declare tliat all and every the share or shares so directed 
to survive and accrue shall from time to time survive and 
accrue together with the original share and shares until such 
original share and shares shall by virtue of this my will be¬ 
come vested; and in case there shall be no such child or 
children of my said son J. H. who being a daughter or 
daughters shall attain the age of 21 years, or be married, or 
being a son or sons shall attain the age of 21 years, then my 
will and mind is, and 1 do hereby declare that my said trus¬ 
tees and their executors, administrators and assigns shall 
stand and be possessed of and interested in all and singular 
the same monies, stocks, funds, securities, and residuary per¬ 
sonal estate whatsoever upon the same trusts and to and ibr 
the same ends, intents, and purposes as are hereinbefore ex¬ 
pressed and directed concerning the said sum of 8000/. di¬ 
rected to be raised as portions for my said daugliters and 
younger sons as aforesaid or such of them as shall be then 
subsisting and capable of taking effect and to be payable and 
transterabic for the sole benefit and separate use of my 
daughters in like manner as their said portions in the said 
sum of 8000/.; provided always, and my will is, and 1 do 
hereby direct that in case my said son J. H. or his'assigns 
shall punctually pay the said sum of 8000/. as portions lor 
my younger children when and as the same portions shall 
respectively become payable under the directions of this my 
will, and every part thereof, and the interest monies herein¬ 
after directed to be paid in respect of the same, and also the said 
annuity oI’JOj/. to my said wife for her life and every part 
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Nb. 8. thereof at the times and in the manner hereinbefore men* 
tionedy and until defoult shall be made in some of the same 
■on*,* payments, the trustees for the time being of this my will 
ih/pio- **'*'^» times permit and suflfer or 

duccof the allow my said son J. H. and his assigns during his life to rc* 
oeiVe and take the rents, issues, and annual produce and in* 
come of my said real and personal estate, and of every part 
thereof (subject as hereinbefore mentioned) to and for his 
and their own absolute use and benefit without any liin* 
drance, interruption, or disturbance whatsoever; and in case 
my said son J. H. shall with his own monies pay or advance 
the whole or any part of the principal of the said sum of 
8000/. then and in such case, and to that extent he shall be 
creditor to and remain a creditor upon the real and personal fund here* 
for the inbefore made liable to the raising and payment thereof, and 
he or his executors, administrators or assigns shall and may 
have the amount of the principal so to be advanced by him 
raised and levied by the ways and means aforesaid by and 
out df the said real and personal fund to. and for his and 
their own use and benefit together with interest thereof from 
the time of his death, if the same shall dot have been before 
raised after the rate of 51. per centum per aUnum; Provided 
Interest to also, and 1 diroct that from and after my decease, interest 
cctu ^iipon *^*® ^ pounds for one hundred pounds for a 

the por- year iipon such of the respective portions of my said daugh* 

tors and younger sons of and in the said sum of8000/. there* 
initeforc provided for them as shall not at the time of my dc* 
cease l)e payable by virtue of this my will shall be paid by 
my said son J. H. or his assigns during his life, and after hts 
death by the' person or persons entitled to the fund subjected 
to the payment thereof, and in default of the regular payment. 
thereof^ shall be raised and paid by the said trustees for the 
time being, by and out of the rents, issues, and annual pro<«^ 
duce of hay said real and personal estate, or by mortgage, 
sale, or other disposition of the whole or a sufficient part 
thereof until the same portions sliall respectively become 
ppyaUle under the directions of this my will, or until the 
death of my said wife, which of the events shall first happen, 
the same interest money or a sufficient part thereof to be 
paid into the hands of my said wife for the mahiteiiancey 
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education, and support of such of ray said daughters and 
younger sons to whom the same portions shall belong during 
the term of her natural life, and from and after the decease 
of my said wife, interest after the rate of 3/. for one hundred 
pounds for a year upon such of the same respective portions 
as well original as accruing, as shall not at my death be pay¬ 
able shall be paid by my said son J. H. or his assigns during 
his life, and after his death by such other person or persons as 
aforesaid, and in default of such payment by my son or such 
person or persons as aforesaid, the same shall be raised 
and paid by the trustees for the time being of this ray will 
by the means aforesaid until the same portions shall re¬ 
spectively become payable; and the whole, or a suffi¬ 
cient part thereof shall be applied by the same trustees for 
the maintenance, edneation, and support of such of my said 
daughters and younger sons respectively to whom the same 
portions shall belong. And 1 direct that the residue (if 
any) of such interest money after maintaining and educating 
my said daughters and younger sons as well during the life 
of my said wife as afterwards, and until their said portions 
tihall respectively become payable in manner aforesaid, shall 
be placed out or invested in or upon government or real se¬ 
curities, from time to time to accumulate, and such accumu¬ 
lation shall go along with the principal portions ft’om whence 
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the same shall arise. And it is my will and I hereby declare 
and direct that it shall and may be lawful for the major part 
of the trustees of this my will for the time being, when and 
so often as they shalbthink necessary, to raise and advance 
by and out of the rents, issues, and annual produce and in¬ 
come of my said real and personal estate, or by mortgage or 
sale thereof, or by all or any of the same ways and means, or 
by such other ways and means as tliey shall think proper, 
any sum or sums of money for the purpose of apprenticing, 
placing out, or other advancement of any one or more of iny 
said younger sons during his or their minority, not exceed¬ 
ing the sum of 300/. for each son, the same sum and sums of 
money to be taken and considered as and in part of the por¬ 
tion or share or respective portions or shares, as well original' 
as accruing, of such son and sons for whom the same monies 
shall be so advanced, of and in the said sum of8000/. herein- 
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No. 8. before directed to be raised for the benefit of my daughters 
and younger sons as aforesaid, and 1 direct that iny said 
tion.s^>fthe trustees and their executors, administrators and assigns shall 
to be*for* and be possessed of and interested in such portion or 

well original as accruing, as is or are hereinbefore 
aiid not to provided for such of my younger children as shall be a daugh- 
opniltia^**^ ter or daughters "by and out of the said sum of 8000/. when 
tWera same shall be paid and payable, upon trust to 

place out or invest such sum or sums of money in or upon 
government or real securities at interest and from time to 
time to alter vary and transpose such securities and funds, 
and to stand aiKl be possessed of and interested in the money 
so to be placed out in trust to pay the interest, dividends, 
and annual produce thereof into the proper hands of such 
daughter or daughters according to her or tlieir share or re¬ 
spective shares and interests therein, or into the hands of such 
person or persons as she or they by any note or writing un¬ 
der her or their hand or hands shall from time to time, but 
not by way of anticipation, charge, or assignment, appoint to 
receive the same, during the life or respective lives of such 
daughter or daughters, to the intent that tlie same may be for 
her or their sole and separate use, and may not be subject to 
the debts, controni, disposition, or engagements of any pre¬ 
sent or future husband or husbands of such daughter or 
daughters, and from and atler the decease of such daughter 
or daughters respectively upon such trusts and to and for 
such intents and purposes, and under and subject to such pow¬ 
ers, provisos, and declarations as such daughter or daughters 
respectively, notwithstanding her or their coverture, by her or 
their will or respective wills, or any writing or writings pur¬ 
porting to be such will or wills, or any codicil or codicils to 
be signed and published in the presence of, and to be attested 
by two or more credible witnesses, shall direct or appoint; 
and in defoult of, and in the mean time, until some such 
direction or appointment shall be made, and as to so much, 
and such part or parts thereof, whereof no such direction orap- 
poihtment shall be made, or where the same shall not be a com¬ 
plete and entire appointment of the whole interest and pro¬ 
perty therein, in trust for such person or persons of the blood 
and kindred of su^h daughter or daughters living at the time of 
t1i€ decease of such daughter or daughters respectively, as 
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would bjr virtue of the statutes of distribution have become 
entitled to the same. And inywill is, and 1 further direct that 
in case my said son T. H. or his assigns shall happen to make 
default in payment of the portions hereinbefore provided for 
my younger sons and daughters, or of any part of the same, or 
ill payment of the annuity of 365/. to my said wifo or any 
other sum or sums of money herein directed to be paid, when 
and as the same monies shall respectively become payable by 
virtue of this my will, and my said trustees shall, in pursuance 
of my directions for that purpose given, by mortgage, sale, or 
other disposition of all or any part of my said real and per¬ 
sonal estate, happen to raise and levy more money than will 
be sufficient to pay such sum or sums of money upon such 
default as aforesaid, then the residue of the money so raised 
and remaining in hand after application of a sufficient part 
thereof for the purposes of this my will, shall be placed out 
in or upon government or real securities at interest in the 
names of my said trustees, who shall stand and be possessed 
of such securitie supon the same trusts, and to and for the same 
intents and purposes, and under and subject to the same 
powers as arc herein expressed, declared, and contained of 
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and concerning my real and personal estate or such of them 
as shall be then subsisting and capable of taking eflect, re¬ 
gard being had to the nature of the fund from whence the 
monies so to be invested in securities shall rt'spectively arise. 

And I do hereby authorise, empower, and direct the trustees Tmstet sto 
for the time being of this my will from time to time as occasion k^Vs. 


shall require, and as they shall think proper, during the con¬ 
tinuance of the trusts by me herein declared of and concern¬ 
ing my said leasehold premises, to apply for, and do their en¬ 
deavours to renew the leases or respective leases of'the same 
premises, the costs and charges of all which renewals I do here¬ 
by charge 01 the whole of my real and personal estate so here¬ 
by devised and bequeathed to my said trustees as aforesaid; 
and I order and direct that all new leases to be obtained of 


the same leasehold premises shall be and be declared to be 
on the like trusts, and subject to the like powers, provisos, 
and directions as arc herein declared of and concerning the 
now subsisting lease or leases of the same premises, or such 
of the same trusts as shall be then subsistiDg. 1 direct pence*. 

zS 
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that all my just debts, testamentary and funeral expenccs 
'shall be paid by my executors and executrix as soon as con¬ 
veniently may be after my decease; and 1 declare that it 
shall and may be lawful for my said son J. H., T. O. and 
W. R., and my said wife M. H. and the trustees to be ap¬ 
pointed as hereinafter mentioned, or the major part of tlicin 
for the time being, from time to time to agree and compound 
with any person nr persons who at or after my decease shall 
be debtors, accountants to, or who shall appear or pretend 
to be creditors or demandants upon my estate and effects, or 
upon my trustees or executors and executrix in respect 
thereof, in all cases where the same in the judgment of my 
said trustees and executors and executrix, or the major part 
of them, shall seem necessary or reasonable, and to take such 
part as can be gotten in full discharge of all such debts, and 
also to give such consideration as will be accepted in full 
discharge of all such demands, as shall be thought most ad¬ 
vantageous for my estate and the persons interested therein. 
And my will further is, and I hereby declare that my said 
trustees respectively, shall from time to time and at all times 
have full power by indenture or indentures under their re¬ 
spective bands and seals, to demi^ lease, and grant my said 
freehold, copyhold, and leasehold premises or any part or 
parts thereof unto any person or persons for any term or 
number of years not exceeding 21 years, to take effect in 
possession and not in reversion or by way of future interest, 
so as upon all such leases there be reserved to continue pay¬ 
able quarterly or half yearly, during the term thereby to be 
granted, the best and most improved yearly rent or rents 
that can be reasonably had or got for the same without tak¬ 
ing any fine, premium, or foregift, and so as in all such leases 
there be contained conditions for re-entry for non-payment 
of the rent, and so as no clause be contained in^ny of the 
said leases giving power to any lessee to commi^aste, and 
so as the respective lessees execute counterparts of all such 
leases, and so as the leases of the said copyhold parts of the 
said premises be made according to the custom or customs of 
the manor or manors whereof the same are holden, and the 
leases of the leasehold parts of the said premises be made to 
determine, before determination of the terms or interest of 
my said trustees therein. Provided also, and 1 declare and 
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direct if my said son J. H. and the said T. O. and' W* It* No. 81. 

or any two of them, or two of any future trustees to be ap> 

. ^ . . a , 11 j* 11. Clause for 

pointed as hereafter is mentioned shall die or be desirous of changing 

beings discharged of and from, or refuse or decline to act or 
become incapable of acting in the trusts hereby in them re* 
posed as aforesaid, before the said trusts shall be fully per¬ 
formed or discharged, then and- in such case, and when and 
as often as the same shall happen, it shaU and may be lawful 
for the trustees so declining to act, or the executors, or ad¬ 
ministrators of such of them so- dying, by any writing or 
writings sealed and delivered by them, and to be attested by 
two or more credible witnesses from time to time to nomi¬ 
nate substitute or appoint any other persons to be trustees in 
the stead or place of the trustees so dying or desiring to be 
discharged, or refusing or declining to act, or becoming in¬ 
capable of acting as aforesaid, so that there be at all timea 
three acting trustees of this my will until the trusts thereof 
shall be fully completed; and in dchiult of such appointment 
it shall be lawful for my younger cliildren, or any of them, in 
like manner to appoint such new trustees, and which 1 here¬ 
by direct to be done accordingly, and that my will may be 
strictly complied with in this my request; and 1 direct that 
when and as often as any new trustees shall be nominated 
and appointed as aforesaid, aU the said trust estates, monies, 
securities, and funds shall be thereupon with all convenient 
speed conveyed, assigned, and transferred in such sort and 
manner, and so as that the same shall and may be legally 
and eftectually vested in the surviving or continuing trustees 
of the same trust estates, monies, and premises, and such 
new trustees jointly, hr if there shall be no such continuing 
trustees, then in such new trustees wholly, to for and upon 
such and the same trusts intents and purposes as arc herein¬ 
before dedared or expressed of and concerning the said trust 
estates, securities, monies, and premises as aforesaid, or such 
of them as shall be then subsisting and capable of taking ef¬ 
fect; and that all such new trustees shall and may in all things 
act and assist in the management and currying on and exe¬ 
cution of the trusts to which they shall be so appointed, as 
fully and effectually, to all intents, effects, constructions, and 
purposes whatsoever, and shall have, and be considered as 
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invested with such and the same powers and authorities as if 
they had been originally in and by this* my will nominated 
trustees for the purposes for which such, new trustees shall 
be appointed, any thing hereinbefore contained to the con¬ 
trary hereof in any wise notwithstanding. And 1 appoint my 
said wife during her widowhood, guardian of all my infont 
children living at my death, or born afterwards, until the sons 
shall attain the age of 21 years and the daughters shall at¬ 
tain that age or be married; and after the decease or second 
marriage of my said wife which shall first happen, I appoint 
the said T. O. and W. R. and the survivors and survivor of 
them guardians and guardian of iny said infant children as 
aforesaid; and T appoint my said son J. H. and the said 
T. O. and W. R. and my said wife executors and executrix 
of this my will. I give to each of them the said T. O. and 
W. R. the sum of 100 /. on condition of their respectively 
acting in the trusts and execution of this my will but not 
otherwise; and 1 give to my said son J. H. and the said 
T. O. and W. R. their heirs and assigns all such real estates 
as are now vested in me by way of mortgage in order to en¬ 
able them with the greater ease and convenience to recover, 
receive, and get in the money secured by such mortgages for 
the purposes of this my will; and 1 give to my said son 
J. H., T. O., and W. R. all such real estates as are now 
vested in me upon any trust or trusts, to hold the same 
to my said son J. H-., T. O., and W. R. their heirs 
and assigns upon the trusts aftecting the same. Provid¬ 
ed always, and it is my will and mind, and 1 do hereby de¬ 
clare that it shall and may be lawful to and for my said son 
J. H., T. O. and W. R. and all future trustees to be ap¬ 
pointed as hereinbefore mentioned, their and every of their 
executors and administrators, by and out of all or any of tlie 
monies which by virtue of this my will shall come to their or 
any of their hands, to deduct, retain to, and reimburse them¬ 
selves and himselfj and to pay or allow to his and their co¬ 
executors, co-executrix, and co-trustees or co-trustee all such 
costs, charges, and expcnces as they respectively shall and 
may sustain, expend or be put unto, in or about the execu¬ 
tion of this my will^ or any of the trusts herein contained; 
and also that they and their respective executors and admi- 
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nistraton shall be charged and chargeable only, every of No 
them for and with his and their own respective receipts, pay- 
ments, acts, and wilful defaults, and not otherwise, and shall 
not be charged or chargeable with or for any sum of money 
other than such ad shall actually and respectively come to his 
or their hands by virtue of this my will, nor with or for any 
loss or damage which may happen in or about the execution 
thereof, or any of the trusts hereby declared, without his or 
their wilful default respectively. In witness wliereof 1 the 
said J. H. the elder have to this ray last will and testament 
contained in eleven sheets of paper set my hand to the first ten 
sheets, and my hand and seal to this last sheet the 20th day 
of April in the year of our Lord ISO.j. 


No. 9 . 


A Will chiefly settling renewable leases upon collate¬ 
ral relations; with other dispositions of personal 
estate. 

THIS is the last will and testament of me L. F., of- 

Whereas, under the will of-, deceased, I am entitled 

in expectancy, on the death of the survivor of ■ — ", and 

-, to the absolute interest of, and in divers lands, 

tithes, and other hereditaments, situate, lying, arising, and 

being in the several parishes of-, and-——, and 

elsewhere in the county of ^ ■ ■■ and held by and un¬ 

der certain leases for years, renewable, under the dean and 
chapter of , And whereas I am also entitled, un- 

' der, and by virtue of an indenture of settlement, bear ing 
date the 20th day of October, 1804 , in the event of my sur¬ 
viving -, to certain monies, stocks, funds and se¬ 
curities, which have arisen from the sale of - . , in the 

county of ———, and which are vested in the names of 
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the trustees, named and appointed in and by the said inden*’ 
tiire of settlement. I do hereby give, devise, and bequeath 
all the said leasehold estates, monies, stocks, funds, securities, 
and premises, to which 1 am so entitled in reversion, or ex¬ 
pectancy as aforesaid, and subject to the said lives and 
events respectively, hereinbefore mentioned, and all other 
my estate, property and effects, real and personal, and of 
what nature and kind so ever, and wheresoever situate, sub¬ 
ject to the payment of my just debts, funeral and testamentary 
expences, unto and to the use of A., B., C., upon the trusts 
hereinafter expressed and declared of and concerning the same 
respectively, (that is to say) upon trust tliat my said trustees, 
and the survivors and survivor of them, his heirs, executors, 
or administrators, do by and out of the rents and profits 
of my said leasehold estates and premises, raise and lay 
apart such annual sum as they may deem suflicient for 
paying the rents, and performing the covenants reserv* 
ed and contained by and in the original and subsisting 
leases thereof, as long as the said trusts hereby in them 
reposed, or any of them shall remain to be performed; 
and also by and out of such rents and profits of my said 
leasehold estates, set apart such sum of money annually, 
as they shall, in their judgment and discretion, deem 
sufficient to renew the leases of the same premises, and 
take new leases thereof respectively in their own names, 
wheii, and as it shall be usual and requisite, and also from 
time to time make such proper surrenders of the leases sub¬ 
sisting, as shall be requisite or necessary, or incident to such 
renewals, and also do and shall, by and out of tlie rents and 
profits of the said leasehold estates, and such annual, or 
other sums so set apart as aforesaid, pay and discharge the 
fines and fees which shall or may be duly deniandable and 
payable upon such renewals, all which renewed leases shall 
be vested in them the said trustees, for the time being, 
upon thf same trusts, and for the same intents and purposes, 
and with under and subject to the same powers, provisos, 
limitations and declarations, as are contained and referred 
to in this will, concerning the present subsisting leases, or 
any of them. And I do hereby also empower and direct 
my said trustees for the time being, during the time afore* 
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said, out of such rents and profits of the said leasehold es- Jifo. 9. 

tates and premises as aforesaid, to discharge and defray all 

such expences as may be incident to, and incuri'ed in the 

proper management of the said leasehold premises, or in re- 

ceiviiig and recovering the rents thereof; and subject to such 

expenditure and disbursements, do and shall, out of such jecttosnch 

rents and profits of the said leasehold estate, pay and dis- 

charere the se\ eral annuities, or clear yearly sums following burse- 

. . 1 , ments, to 

(that is to say) to-, if he shall survive me, the clear pay anoui'* 

yearly sum of 400/. for and during the term of his life ; to 
my brother, O. F., the clear y^rly sum of 300/. for and du¬ 
ring his life; to —the clear yearly sum of 60/. for and 

during his life ; to-, the clear yearly sum of 40/. for 

and during his life; to-, the clear yearly sum of 100/. 

for and during her life ; to-, the clear yearly sum of 

50/. for her life : the said several annuities of 400/., 300/., 

60/., 40/., 100/., and 50/., to be paid quarterly, by equal pay¬ 
ments in every year, and a proportionate part of such quar¬ 
terly payment (if any) as shall be accruing, and not have ac¬ 
tually accrued due at the time of the decease of each of the 
said several annuitants respectively, the first payment of 
each of the said sums to begin and be made at the expiration 
of three months after my decease; and subject to the several 
aforesaid annuities, payments and provisions, I will and di¬ 
rect, that my said trustees for the time being do and shall 
stand and be possessed of all the said last mentioned lease¬ 
hold estates and premises, so to them devised and be¬ 
queathed as aforesaid upon trust, to payor empower my Topayto 
brother, M. F., and his assigns, to receive the rents and pro- 
fits, interest, dividends, and annual proceeds of the same tator’sbro- 
respectively, for his and their own absolute use and benefit, ceivethe 
for aud during the term of his natural life, and from and af- profits for 
ter the decease of my said brother, M. F., do and shall stand bis life, 
and be possessed of and interested in the said leasehold es- ^ ^ ^ 

tates and premises subject as aforesaid, in trust for the first dobom 
sou of my said brother, M. F., of his body lawfully begotten, 


exe< 


his heirs, executors, administrators and assigns; but never- 

• 11 I . trusts, OTer 

theless, in case such first son shall happen to die before he upon theic 

shall have attained the age of 21, and without lawful issue forcli!^' 

of his body begotten, then do and shall stand and be pos- 
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No. 9. sessed of and interested in the same premises, in trust for 
the second son of my said brother, M. F., his heirs, execu¬ 
tors, administrators and assigns, and in case such second son 
o{ my said brother shall happen to die before he shall have 
attained the said age of SI, and without lawful issue of his 
body begotten, then in trust for the third and every other 
son and sons of my said brother, M. F., in like manner suc¬ 
cessively, according to the order of their birth, with like li¬ 
mitations over in the event of their respectively dying before 
21, and without lawful issue as aforesaid ; and in case there 
shall be no son of my said brother, M. F., lawfully begotten, 
living at his death, or there being any such, they shall all die 
before they shall attain the age of 21, and without lawful 
issue as aforesaid, then in trust for all and every the daugh¬ 
ter and daughters of the body of the said M. F., lawfully 
begotten, bis and their heirs, executors, administrators and 
assigns, to be equally divided between and among them, if 
more than one, as tenants in common, and in case there shall 
be more than one, and any one of them shall die under the 
age of 21, and without having been married, then in trust 
for the survivors or survivor, others or other of them their 
or her heirs executors, administrators and assigns, with like 
remainders over, in every like event of the death or deaths 
of any one or more of the surviving daughters under age 
and unmarried, to and amongst the survivors or survivor, 
others or other of the said daughters, such survivorship and 
accruer to extend in every such case, as well to the surviving 
as to the original shares, and if there shall be no such 
daughters or daughter, or none that shall live to be married, 
or to attain the age of 21, then as to the said leasehold 
estates and premises, subject as aforesaid, in trust for my 
brother, N. F., for his life, with remainders to his first 
and other sons successively, and to his daughters after them, 
as tenants in common with, and subject to the same condi¬ 
tional limitations and devises over to and amongst them res¬ 
pectively, as are hereinbefore contained, limited and pro¬ 
vided, with respect to the sons and daughters of my said 
brother, M. F.; provided nevertheless, and my will is, that 
in the event of the decease of my said brother, M. F., with¬ 
out leaving issue of his body lawfully begotten, or leaving such 
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issue, and the sons (if any) shall all die before the age of 31, 
and without leaving issue as aforesaid, and the daughters (if 
any) shall all die before such age, and before any of them 
shall have been married as aforesaid so as to give effect to 
the conditional devise or limitation over to the said N. F., 
and his family, the said annuity of 300L hereinbefore di¬ 
rected to be paid to the said O. F., shall cease to be payable, 
and instead thereof the annual sum of dOOl. shall be paid 
to him and his assigns for and during the remainder of 
his natural life; and in case my said brother, N. F., shall die 
without leaving any children of his body, lawfully begotten, 
or there being such, all of them shall die, the sons (if any) 
before the age of 31, and without leaving issue as aforesaid, 
and the daughters (if any) before that age, and before any of 
them shall have been married as aforesaid, then as to the said 
leasehold estates and 'premises, and subject as aforesaid, in 
trust for my said brother, O. F., for his life, with remainders 
to his first, and other sons successively, and to his daughters 
after them, as tenants in common with, and subject to the 
same conditional limitations and devises over to and amongst 
•them respectively, as arc hereinbefore contained, limited, 
and provided, with respect to the sons and daughters of my 
said brothers, M. F., and N.F., as aforesaid. But in the 
event of such succession of my said brother, O. F., and his 
family to the beneficial interest in ray said leasehold estates, 
under the said last mentioned disposition, my will is, that the 
annuity of 100/. hereinbefore by me directed to be paid to 

-, do cease to be payable, and that instead thereof an 

annuity of 300/. ‘ be paid to her, and her assigns, for and 
during the remainder of her natural life. Provided always, 
and my will further is, that in case it shall so happen that 
my said brother, M. F., shall become intitled to the bene¬ 
ficial interest of and in the trust property contained in, and 
settled by the’said indenture of the 30th day of October, 
1804, under the limitations and provisions therein contained, 
or any of them, the said O. F., shall be entitled to receive 
out of the rents and profits of the said leasehold estates and 
premises, hereinbefore by me devised and bequeathed in 
trust as aforesaid, in lieu of the said annuity of 300/. the an¬ 
nual sum of 500/., for and during the remainder of his na- 
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tiiral life, and in case of the deaths of my said brothers, 

M. F., N. F., and O. F., without leaving any such children' 

of any of their bodies respectively, as aforesaid, or any that 
shall live to the age of 31 years, or have issue of their body, 
or bodies, if a son or sons, or be married, if a daughter, or 
daughters, then my will is, that my said trustees for the time 
being, do and shall stand, and be possessed of and interested' 
in all my said leasehold estates, and premises, late the pro¬ 
perty of- , so devised and bequeathed to them in trust, 

as aforesaid, subject to the several annuities, and other 

charges, in trust for-, for the term of his natural life-, 

and from and immediately after his decease, upon the trusts, 
and for the several ends, intents, and purposes hereinafter 
more particularly mentioned, touching the ultimate residue 
of my general personal estate. And as to, for, and concerning 
so much, and such part of my estate and effects as I shall be¬ 
come entitled to under, and by virtue of the said indenture of 
the 30th of October, 1804, in the event of my surviving 
---, and all other my estate and effects, whatso¬ 
ever and wheresoever; I direct the said, &c. and the* 
survivors and survivor of them, his executors, adminis¬ 
trators and assigns to stand possessed thereof, upon trusty 
as to such part and parts thereof as may not, at the time 
of my decease, consist of stock in the public funds, to col¬ 
lect, get in and convert the same into money, and then to, 
lay out and invest such money in some or one of the public 
funds and parliamentary stocks of Great Britain, in their 
own names, and as to such stocks, funds and securities, and 
also as to all other my property, estate and effects so devised 
and bequeathed to them as aforesaid, except the said lease¬ 
hold property and estates which I have by this my will here¬ 
inbefore disposed of, to pay to or permit my said brother 

N. F. and his assigns, to receive the dividends, interest and 
annual produce thereof, for his life, with remainders to his 
first and other sons successively, and to his daughters after 
them, as tenants in common, with and subject to the same 
conditional limitations and devises over, to and amongst 
them respectively, as are hereinbefore contained, limited 
and provided, with respect to the sons and daughters of my 
said brother, touching the leasehold estates in the county of 
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-, hereinbefore devised by my said will; and in case Nb. 9. 

my |aid brother N. F. shall die without leaving any children 
of his body lawfully begotten, or, there being such, all such 
as shall be sons shall die under 21, and without issue as 
aforesaid, and all such as shall be daughters shall die before 
that age and before any of them shall have been married as 
aforesaid, then subject as aforesaid, in trust for my said bro¬ 
ther M. F. for his life, with remainders to his first and other 
sous successively, and to his daughters after them, as tenants 
in common, with and subject to the same conditional limita¬ 
tions and devises over, to and amongst them respectively, 
as are hereinbefore contained, limited and provided, with 
respect to the sons and daughters of my said brother N. F., 
and in case my said brother M. F. shall die without leaving 
any children of his body lawfully begotten, or there being such, 
all such of them as shall be sons shall die under the age of 21, and 
without issue as aforesaid, and all such as shall be daughters, 
shall die under that age and unmarried, then subject as afore¬ 
said, in trust for my said brother O. F. for his life, with remain¬ 
ders, in like manner, to his first and other sons, and to his daugh¬ 
ters as tenants in common, in like manner; and with and sub¬ 
ject to such conditional limitations as are before provided, with 
respect to the sons and daughters of my said brothers N. F. and 
M. F. successively; and in case the said O. F. shall die without 
leaving any children as aforesaid, or, there being such, if all 
such as shall be sons shall die under the age of 21, and all such 
as shall be daughters shall die under that age and unmarried, 
then, subject as aforesaid, in trust for C., the eldest son of 

-, for his life, with remainders to his first and other 

sons, and to his daughters as tenants in common, in like 
^ manner, and with and subject to such conditional limitations 
as are before provided, with respect to the sons and daugh¬ 
ters of my said brothers, N. F., M. F. ^and O. F. succes¬ 
sively; and in case the said-shall die without leaving 

any children as aforesaid, or, there being such, all such as 
shall be sons, shall die under 21 , and all such as shaU be 
daughters shall die under that age and unmarried, then sub¬ 
ject as aforesaid, in trust for T. C. the second son of the said 
-, for his life, with remainders to the first and other 

sons aforesaid^ and to his daughtero as tenants in common 

1 
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No. 10. in like manner^ and with and subject to such conditional lU 
mitatioQs as are before declared, with respect to my a^re- 
said brothers, and in case the said T. C. shall die without 
leaving any children as aforesaid, or, there being such, all such 
as shall be son^, shall die under 21, and without issue as afore¬ 
said, and all such as shall be daughters shall die under that age 
and unmarried, then, subject as aforesaid, in trust for 6. F. the 

daughters of the said-, by his present wife, for her life, with 

remainder to her first and other sons, and to her daughters 
as tenants in common, in like manner, and with and subject 
to such conditional limitations as are before provided, with 
respect to my said brothers and their children respectively; 
but in case the said &c. shall all happen to die without leav¬ 
ing any issue lawfully begotten as aforesaid, then I direct 
my said trustees to stand possessed of all the rest, residue 
and remainder of my said estate and efiects, upon the 
trusts, &c. 
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Tins is the last will and testament of me, 

Qf . street, in the parish of-, I desire 

to be buried in the same grave with my late wife;, in 

-church yard, with as little ceremony as may consist 

with decency and propriety, and that a neat monuiuent with 
proper inscriptions may be placed over the said grave, to 
her memory and mine; and my wil| is that all ray funeral 
and testamentary expences, and all debts which shall be 
justly owing by me at ray death, may, in the first place be 
duly paid and satisfied, with the payment whereof 1 hereby 
charge all my personal estate and efiects of every descrip- 



A copy¬ 
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tion; I give, devise and bequeath unto-and — all No. 10, 

that my copyhold or customary messuage, or tenement, gar¬ 
den and premises, with the appurtenances situate in —— 

aforesaid, held by me of the manor of -, and which I 

have duly surrendered to the use of my will, to hold to them 

. , . « common. 

and their heirs and assigns for ever, as tenants in common 
‘ and not as joint tmiants; 1 give unto the treasurer for the Charities, 
time being of St. George’s Hospital, at or near Hyde Park 

Corner, the sum of-/. to be applied to the purposes of 

the said hospital; to the treasurer for the time being of the 

Middlesex Hospital, in or near-, the like sum of 

-/. to be applied to the purposes of the said hospital; tp 

the treasurer for the time being of the Asylum for the Sup¬ 
port and Education of the Deaf and Dumb Children of the 
Poor, situate in or near the Kent Road, near St. George’s 

Fields, the like sum of-/. to be applied to the purposes 

of the said asylum ; to the treasurer for the time being, of 
the Asylum, or House of Refuge for Orphan Girls, situate 
near, or between Westminster Bridge and St. George’s 

Fields aforesaid, the like sum of- 1. to be applied to the 

purposes of the said asylum ; and to the treasurer for the 

time being, of the — Charity School, in or near-, the 

like sum of-/. to be applied to the purposes of the said 

school; and as to all the rest, residue and remainder of my 
lands, tenements, hereditaments and real estate whatsoever i^siduary 

devise to 

and wheresoever, to which I am beneficially entitled, or tnisues. 
which have been conveyed to or vesteef in me by way of 
mortgage or security, or in trust, and all my estate, right, 
title and interest in and to such mortgaged premises, and all 
securities for money, and all my stocks, turnpike bonds, in- 
. surance and other shares, and all other my goods, chattels, 
and personal estate and effects whatsoever and wheresoever, 
and of what nature or kind soever, (except such as are 
herein specifically, or otherwise by me disposed oO und all 
niy estate and interest therein respectively, I give, devise, 
and bequeath unto A., B., C., and D., their heirs, execu¬ 
tors and administrators respectively, according to the seve¬ 
ral natures and qualities of the same, upon the trusts fol¬ 
lowing, (that is to say,) upon trust that they the said A., B., 

C. and D., and the survivors and survivor of them, and the 
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^irs, executors and administrators of such survivor, do 
and shall stand and be seised and possessed of all the estates 
and property vested in me as a trustee upon the trusts 
thereof, declared concerning the same respectively, and of 
the premises which I am seised or possessed of, or entitled 
to by way of mortgage, upon trust, to re-convey, assign, 
and dispose of the same respectively, when the principal and 
interest, and all other monies thereby secured, respectively 
shall be paid offj and do and shall reccivc*ithe principal and 
interest, and other monies which shall be due therefrom 
respectively, and give receipts for the same when paid, and 
also do and shall, as soon as conveniently may be aUcr my 
decease, collect and get in all such parts of the said residue 
as shall consist of money, or securities for money, and do 
and shall sell and dispose of all such of the said residue of 
my real estates of whatsoever denomination, to which I am 
beneficially entitled, and whereof I have power .to dispose, 
and all my leaseholds and. chattels real, and all other such 
parts of my personal estates and effects as shall be saleable 
(except such as herein arc by me specifically disposed of) 
either by public auction or private contract, or x>thcrwisc, 
at their discretion, at or for the best price and prices tliat 
can or may be had and obtained for the same respectively; 
and I hereby declare that the receipt or receipts of my said 
tt'ustees, or the survivor of them, or the executors or admi¬ 
nistrators of such survivor, or of the trustees or trustee of 
this my will, for tim time being, shall be effectual discharges 
upon eveyy such sale or sales to the purchaser or purchasers 
of the several premises herein made saleable, or any part or 
parts thereof, for his, her or their purchase monies, or for so 
much money as shall be therein acknowledged or expressed tp 
have been received, and that such purchaser or purchasers, his, 
her or their heirs, executors, administrators and assigns, or any 
of then^ shall not afterwards be answerable or accountable for 
any misapplication or nonapplication of such purchase money 
so received, or any part or parts thereof; and 1 will and di¬ 
rect, that out of the monies which shall arise and be produced 
by the sale or sales of such part or parts of my said estates and 
effects as are merely of a personal nature, except my lease¬ 
hold tenements, the sum of of lawful money of Great 
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Britain, be set apart, and laid out and invested in the pur¬ 
chase of stock in some or one of the government funds or 
parliamentary stocks of Great Britain, the same to be trans¬ 
ferred into the names of my said trustees, or the survivors 
or survivor of them, or the executors or administrators of 
such survivor, or the trustees or trustee for the time being, 
ofthismywiU, in the proper books kept for that purpose, 
and my will is that my said trustees or trustee for the time 
being, do stand possessed of, and interested in the said sum 
of2400/. or the stock or securities in which the same may be 
'invested; upon trust to pay and apply so much of the an-- 
nual interest, dividends, and proceeds thereof as they my 
said trustees for the time being shall think necessary or pro¬ 
per for purchasing suitable cloaths or apparel for the 10 
poor men and 10 poor women, for the time being belonging 
to and residing in the almshouses called - alms¬ 
houses at-in the county of-at or about 

Christmas yearly, and to pay, apply, or dispose of the 
remainder thereof in equal proportions among or to and 
for the use and benefit of the said poor men and women. 
And 1 further direct that out of the said monies which 
shall arise and be produced by the sale or sales of such 
part or parts of my said estates and effects as are merely 
of a personal nature, except my leasehold tenements, the 

further sum of-/. of lawful money of Great Britain 

shall be set apart and placed out in. the same manner as I 
have before directed with respect to the said last mentioned 
-sum of money, and that my said trustees or trustee for the 
time being do lay out and apply the dividends and interest of 
the said last mentioned sum, or the stocks, funds, and secu¬ 
rities in or upon which the same shall be invested as afore¬ 
said in the purchase of bread of good quality to be distributed 
overy Sunday morning after divine service among such SO 
of the most deserving poor persons for the time being resid¬ 
ing in the same parish and the township of-, and who 

shall not receive other alms or parochial relief^ the exercise 
and distribution of which charity my said trustees are hereby 
authorized and recommended to commit to the discretion of 
the rector and churchwardens of the said parish of " -- i 
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for tlic time being. ' And I ivill and desire (hat my said 
trustees and the survivors ot surtitoi' Of theui) or the trus¬ 
tees or trustee of this my t^ill fof the time being, do and 
shall out of the said trust tnoUies so to arise aUd be produced 
by such sale and sales of my real and personal property, or 
which shall be collected or got in,, or* be hi their hands under 
and by virtue of this my will, raise and sot apart the sum of 
7000/. of lawful money of Great Britain, aftd place out and in¬ 
vest the same in some or one of the public funds or parliamen¬ 
tary stocks of Grc‘at Britain in the names of my said trnstces 
or trustee for the time being, and do and shall stand and be 
possessed of and interested in the same money, stocks, funds, 
and securities, in trust to pay tlie dividends and interest 
thereof unto my half sister M. H. the wife of T. oi* 
- f in the said county of-, or to authorize aud em¬ 
power her to receive the same half yearly as the same shall 
become doe during her natural life, the same to be paid into 
her own hands, or to such person or persons as she shall by 


ainoiiK 
their child* 
rrn. 


tvriting Under her hand appoint to receive the same, not¬ 
withstanding her coverture, and not to be subject to the con- 
troul, debts, or engagements of her husband, and her re¬ 


ceipts, or the receipts of such person or persons as she may 
appoint to receive the same, to be the only proper discharges 
for the same; and after her decease, do and shall pay to, or 
empoUrcr her said husband T. H., if be shall survive her, to 
receive the said dividends and interest of such stock for aud 


during the remainder of his natural life; and after the death 
of the survivor of them the said M. H. and T. H. that they 
my said trustees, or the trustees or trustee of this my will for 
the time being, do and shall transfer the principal of such 
last mentioned stock unto and equally between and among 
all and every the child or children of the said M. H. and T. 
H. Ivho shall be living at the decease of the survivor of tliem, 
and the lawAil issue of such of the children of the said M. 


H* and T. H. as shall have died in the lifetime of the sur¬ 
vivor of them, in equal shares and propyrtioiis, but so and in 
such manner as that such issue of any of the said children 
who shall have died in the lifetime of the survivor of tlic 
said M. H. and T. H. shall only receive (in equal propor- 
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tions if more than one) the share or proportion to whicli 
their his or her deceased parent would, if living, have been 
entitled. 1 alsb direct that my said trustees, or the trus¬ 
tees or trustee of this my will for the time being do and shall 
by and out of the said trust monies and effects so in their 
hands as aforesaid raise and set apart the further sum of 
3000A of like lawful money, and place out and invest the 
same in some or one of the public funds or parliamentary 
stocks of Great Britain in their or his own names or name 
as aforesaid, and do and shall stand and be possessed of and 
interested in the same, in trust to pay the dividends or in¬ 
terest of sucli last mentioned stocks, funds, and securities 

unto A. C, the wife of my nephew H. C. of-in the 

said county of-Iialf yearly as the same shall be¬ 

come due, during her natural life, the same to be paid into 
her hands or to such ])erson or persons as she shall by writ¬ 
ing under her hand appoint, notwithstanding her coverture, 
exclusively of her present or any future husband, who is not 
to intermeddle therewith, nor is the same to be subject to 
liis controul, debts, or engagements, and her receipts or the 
receipts of such person or persons as she may so appoint to 
receive the same only to be effectual discharges for the same, 
and after her decease do and shall transfer the principal of 
such stock unto and equally between, or among all and every 
the child and children of the said A. C. and H. C. who shall 
be living at her decease ; and the lawful issue of such of the 
said children as shall be then dead in equal shares and pro¬ 
portions, but so and in such manner as that the issue of any 
of the said children who shall die in the lifetime of the said 
A. C. shall only receive (in equal proportions if more than 
one) the share to which his her or their deceased parent 
would, if living, have been entitled. And 1 fui'tlicr desire and 
direct that my said trustees or the trustees or trustee for tlie 
time being do and shall out of the same trust monies and ef¬ 
fects raise and set apart the further sum of 3000/. of like lawful 
money, and place out and invest the same in some or one of 
the public funds or parliamentary stocks of Great Britain in 
their or his own names or name, and do and shall stand and 
be possessed of and interested therein, in trust to pay the di- 

2 a2 


No. 10. 


Similar 
settlement 
oil A. C., 
the wife of 
II. C., and 
her cliild* 
ren, by H. 
C. 


And on M. 
T.,!hr wife 
of C. T. 
and her 
children. 



356 Precedents of Wills. [2Vpp. 

No. 10. vidends or interest thereof unto M. T. the wife of C. T. of 

-in the said county of-half -yearly, as the same shall 

become due during; her natural life, the same to be paid into 
her hands or to such person or persons as she shall by writ* 
ing under her hand appoint to receive the same, notwith¬ 
standing her coverture, exclusively of her present or any fu- 
Hui^ husband, and who is not to intermeddle therewith, nor 
is the same to be subject to his controul, debts, or engage¬ 
ments, and her receipts, or the receipts of such person or 
persons as she shall so appoint to receive the same only to 
be effectuad discharges for the same; and after her decease 
>do and shall transfer the principal of such last mentioned 
stock unto and equally between and among all and every the 
child and children of the said M. T. and C. T. who shall be 
living at her decease, and the lawful issue of such of the said 
children as shall then be dead in equal shares and propor¬ 
tions, but so and in such'manner as that the issue of any of 
the said children who shall die in the lifetime of the said 
M. T. and C. T. shall only receive (in equal proportions if 
more than one) the share to which their, his or her deceased 
parent would, if living, have been entitled. And I will and 
direct that my said trustees or the trustees or trustee of this 
my will for the time being do and shall out of the said trust 

monies and effects also raise and pay for and to-the 

eldest son and-the second son of-the 

p 

.elder the sum of lOOOf. a piece of lawful money of Great 

Britain and for and to-and-daughters of 

the said - the elder the sum of 5(X)/. a piece of like 

lawful money (exclusively of the fund to which they or their 
respective issue may become entitled upon the decease of 
their said mother as hereinbefore mentioned) the same to 

'become vested in and payable to the said-and-the 

sons when and as they respectively shall attain the age of 21 

years, and the said-and-the daughters when and as 

they shall respectively attain that age or be married, and do 
end shairout of the said trust monies and effects raise and 
pay for and to the thioe sons and two daughters of Mr. 

(that is to say) A. B. H. R. and T. the sum of 200/. a piece 
of like lawful money; and 1 will and declare that as to 



357 


App.] Annuities, Legacies, and Charities. 


Hie legsKies hereinbefore given or directed to be raised 10. 
and paid to and for tbe said A. B. H. R. and T. if 
any one or more of such diildren respectively shall happen, 
to die before he she or they shall have acquired a vested in¬ 
terest or vested interests under this will, the legacy or share 
of the person or person* so dying, shall go and survive to 
his, her, or their surviving brothers and sisters, and the issue 
of such of the said children as shall have lived to acquire 
vested interests, and that all and every the accruing share 
and shares shall respectively again be subject to the same con¬ 
dition and contingency of survivorship and accruer, as is here¬ 
inbefore declared touching the* original legacies or shares. 

1 give and bequeath to my dear niece (the daughter of The sum of 

-, ot-,. and'- his wife,) who has for many years his niece, 

resided with me, the sum of 10,OCX)/, of lawful money of ouuVihe 

Great Britain, which sum 1 desire maybe laid out by my finnd8,and 
., n , . , . . disposed of 

said trustees, or trustee, for the time being, in some or one as she shall 

of the public funds, or parliamentary stocks of Great Bri- ‘*“®®** 

tain, in the joint names of her the said- y and my said 

trustees, or trustee, for the time being, to be disposed of as 
she shall, by writing under her hand, direct; 1 also give to- 
my said dear nicce,-, all my household goods and fur¬ 

niture, plate, china, glass and linen^ to and for her own ab¬ 


solute use and beneiit; and I give to her brother, my ne¬ 
phew, the said-, (son of the said- , and 


his wife,) the sum of 5000/. of lawful money of Great Bri¬ 
tain, for his own absolute use and benefit; I also give to 

him, the said-, all my books, printed or written, and 

all my maps, accounts and papers whatsoever. 1 desire that 
such of the legacies hereinbefore given, as shall not have Iie- 
eome vested interests under this my will, may be laid out in 
some or one of the public funds, or parliamentary stocks of 
Great Britain, to accumulate for the benefit of those who 
respectively shall be presumptively entitled theVeto, with full 
power, however, for my said trustees, or trustee, for the time 
being, to pay or apply the-dividends, and interest thereof res¬ 
pectively, or so much thereof as they, in their or his discre¬ 
tion may think proper or requisite, for or towards the main¬ 
tenance or education of the person or persons so respectively 
presumptively entitled, and in such manner as my said trus- 
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tees shall think most fit (or their respective benefit and advan¬ 
tage. And 1 direct that niy said trustees shall stand pos¬ 
sessed of the net surplus, or remainder of the whole of the 
said residue of rny estate, eflccts, and property in trust for, 
and for the only absolute use and benefit of my nephew, 

--, the younger, his executors and administrators, and 

to be paid, transforred, and disposed of, as he or they shall 
from time to time direct; and my will is, that all the legacies 
and bequests hereby given, shall be paid and appropriated 
by my said trustees for the time being, as soon as conve¬ 
niently may be after my decease. And 1 further declare it to 

be my will, and 1 do hereby direct, that in case the said-, 

or any or either of them, or any succeeding or ftiture trus¬ 
tee, or trustees shall die, or be desirous of being discharged 
from, or become incapable of acting in the same trusts before 
the same shall be fully executed and performed, that then, 
and in every such case, it shall and may be lawful to and for 
the surviving or continuing trustees or trustee of this my 
will, for the time being, or the executors or administrators 
of such survivor, by any writing, under his or their band 
and seal, or hands and seals, and to be attested by two or 
more credible witnesses, to nominate or appoint any other 
fit and respectable person or persons to be a trustee, or trus¬ 
tees, for the purposes aforesaid, or such of them as shall be 
then subsisting, or capable of taking clTect, in tlie place or 
stead of *thc trustee, or trustees, so dying, or desiring to be 
discharged, or becoming incapable of acting in the said 
trusts, and that when and so often as any such new trustee 
or trustees shall be nominated and appointed as aforesaid, 
the surviving, or continuing trustees or trustee for the time 
being, or the executors or administrators of such survivor 


shall assign and transfer my said trust estate and property, 
so and in such manner (so far as the nature thereof will ad¬ 
mit,) as that the same may become vested in such new trus¬ 
tee, and the surviving or continuing trustee or trustees 
jointly, or in such new trustee only, upon the trusts, and to 
and for the intents and purposes hereinbefore declared of 
and concerning the said trust estate and property respec¬ 
tively, and which shall be then subsisting, or capable of tak¬ 
ing effect, and so from time to time; and such new trustee and 
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trustees shall and may act in the execution and management No. 10. 
of the trusts aforesaid, and shall have, and be considered as 
invested vi'ith such and the same powers and authorities, as 
if he or they had been originally appointed by this my will; 

and further, that they, the said-, or any, or either of 

them, or their, any, or either of their executors or adminis¬ 
trators, shall not be answerable for, or liable to make good 
any casual, or involuntary loss, which at any time or times 
may accrue or happen of or unto the said trust monies, or 
the securities for the time being in which the same shall be 
invested, or any part thereof, or with respect to any other part 
of the said tru.st estate, without his or their wilful default; nor 
shall they, or any of them, be answerable or accountable, the 
one for the other, or otlicrs of them, or for the acts, deeds, re¬ 
ceipts, payments, neglects, or defaults of the other orotlicrs of 
them, but each of them for his own acts, deeds, receipts and 
payments only, and for such monies only, ns shall actually come 
to hb or their several and respective hands, and not for any 
money or stock, for which they, or any of them, shall join in 
any transfer, or sign any receipt, or receipts, for conformity 
only, nor with or for any loss or damage which may happen, 
by depositing all or any of the trust monies aforesaid, in any 
biink or banker*s hands, or elsewhere, fbr safb custody, nor 
with or for any other loss or damage which shall or may 
happen in or about the execution or exercise of all or any 
of the trusts aforesaid, without their wilful delkults. And 
that it shall and may be law'Hil to and for them, the said 
trustees respectively, apd their respective executors and ad- 
iniiiistrators, from time to time, by and out of the trust mo¬ 
nies, which shall come to their, or any of their hands, in the 
first place to deduct and retain, and reimburse to themselves 
respectively, and allow to their or his co-trustee, or co-trus- 
tccs, all such loss, costs, charges and cxpences whatsoever, 
as he, they, or cither of them, shall or may respectively pay, 
sufferj sustain, expend, or be any way put unto, in, or about 
tlie execution of all or any of the trusts or powers, here¬ 
inbefore mentioned or created, or any matter or thing hi any 
wise relating thereunto. 
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THIS is the last will and testament of me, J. S., of T., 

in the county of —-- —y esquire: first, I will and direct,* 

that in case 1 shall die within the distance of 10 miles from 

S., in the said county of —^-, my body may be interred 

in the parish church there (where my late wife, !\. S. lies 
buried,) in a decent, but very plain manner, at the discretion 
of my executors, hereinafter named, (who, in case, of any 
occurrence taking place to prevent my being buried at the 
place above-mentioned, may direct my interment at such 
other place as they shall judge most proper,) the expences 
attending which interment, and also all my just debts, and 
the expences of proving this will, and also the legacies 
hereinafter by me given, I do direct my executors to pay 
and discharge as soon as conveniently may be after my de¬ 
cease. I do hereby constitute and appoint A. B., of • 

-, C. D., of -- - , and E. F., of-, to be the- 

executors of this my will; and, in tlie first place, I give and 
bequeath to them, the said A. B>, C. D., and E. F., as such 
my executors, the capital stock or sum of 80001. five per 
cent, annuities, or so much of such other stock standing in 
fay name at the time of roy decease, as will be sufiicient to 
produce the annual sum of 400/.; and in case 1 shall not, at 
the time of my decease, have sufiicient stock standing in my 
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ramey to produce that sum annually^ then I give and be¬ 
queath to my said executors so much money as wll) be su& 
ficient to purchase to much stock in one or other of the par¬ 
liamentary funds of Great Britain, (according to the then 
current price thereof,) as will produce such annual sum, 
(^hich Mock 1 do hereby direct my executors to purchase 
accordingly,) upon trust, that they, my said executors, do 
and shall cause the said stock to be transferred into their own 
names, jointly with the trustees or trustee under the settle¬ 
ment or contract made on my marriage with my present 
wife, J. S.; and do and shall pay the intefest or dividends 
arising from such stock to my said wife, (when and as the 
tome shall from time to time arise and be received,) during 
her life, for her own use and benefit: and from and after the 
decease of my said wife, J. S., my will is, and I do hereby 
direct, that the stock hereinbefore by me given or directed 
to be purchased for her benefit, shall sink into, and become 
part of, my Residuary estate, and shall go and be applied ac¬ 
cording to the dispositions hereinafter by me made of the 
same. Provided, and 1 do here'by expressly declare my will 
to be, that the provision made by this my will for my said 
wife, J. S., is by me intended to be, and to be .accepted by 
her, in lieu, and in full satisfaction and recompence of all 
such benefit or provision, as I have, by such marriage settle¬ 
ment, or contract, provided or made, or covenanted, agreed, 
or contracted to provide, or make for her, either by way of 
annuity, or otherwise howsoever; also, 1 give and bequeath 
to A. B., C. D., and E. F«, the sum of 5000/. of lawful mo¬ 
ney of Great Britain, upon trust, that they, my said execu¬ 
tors, or the survivors or survivor of them, or the executors 
x>r administrators of such survivor, do aud shall, with all con¬ 
venient speed, place out and invest the same sum, and every 
part thereof, in their or his own names or name in the public 
stocks or funds of Great Britain, or op real or government 
securities in England, at interest, and do and shall stand and 
be possessed of and interested in such last-mentioned stocks, 
funds, or securities, upon the several trusts, and to and for 
the several ends, intents, and purposes, and with under"and 
subject to the several powers and provisos hereinafter ex- 
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No. 11. pressed) and declared of and concerning the same, that is to 
say, upon trust, that they, iny said ej^fecutors and trustees, or 
the trustees, or trustee, for the time being, do and shall 
To transfer transfer, assign, and pay the said last-mentioned stocks, 
the same ° funds, and securities unto all and every the child and child- 
tioiied^”* daughter, Mary Elizabeth L., (wife of J. L. C., 

to*the* of B., in the county of-,) by her present husband, (other 

children of than and except an eldest or only son, or an eldest daugh- 
da^hter, entitled for the time being to the estate at B., aforesaid, 
which is entailed on the eldest child of their marriage) at 
to the ap- such age, day, or«time, if there be but one, and if more than 
^th^aid one, then at such respective ages, days, or times, and in such 
M. £. Lb shares, and proportions, and subject to such condi¬ 

tions, restrictions, and limitations over, (such limitations 
over to be for the benefit of some or one of the said child¬ 
ren) as my said daughter, M. E. L., at any time or times 
during her life, by any deed or deeds, writing or writings, 
with or without power of revocation, to be sealed and deli¬ 
vered in the presence of, and attested by two dt more cre¬ 
dible witnesses, or by her last will and testament in writing, 
or any writing in the nature of, or purporting to be her last 
will and testament, or any codicil or codicils tliereto, to he 
signed and published in the presence of, and attested by two 
or more credible witnesses, (whether she shall be covert or 
sole, and notwithstanding any coverture she may be under) 
And in dc- direct or appoint; and in default of such direction or ap- 
po^ntmrnr trust, that they, ray said executors and 

among the trustees, or the survivors or survivor of them, or the cxecu- 
e<]naliy, tors or administrators of such survivor, do and ahull transfer 

the said stocks, funds, or securities to such child, if there shall 
be but one, and the same shall be a daughter, on her attain¬ 
ment to the age of 21 years, or day of marriage, provided 
the same is contracted with the consent of my said daugh¬ 
ter, M. E. L., or if a son, upon his attainment to the age of 
SI years; and if there shall be more such children than one, 
then ray will is, that the same stocks, funds, and securities, 
in defiiult of such direction or appointment as aforesaid, 
be equally divided between or among them, share and share 
alike; the share or shares of such of them as shall be a 
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ilaughter or daughters, ^to be transferred to her or them rO" 
spectively, on her or their attaining her or their age or re¬ 
spective ages of 21 years, or on the day or respective days 
of her or their marriage, which shall first happen, (provided 
such marriage shall be had with the consent of my said 
daughter M. E. L.); and the share or shares of such of them 
as shall be a son or sons to become vested in him or them 
respectively, on his or their attaining his or their age or re¬ 
spective ages of 21 years. Provided nevertheless, and I do 
hereby declare, that the appointment to be made by my said 
daughter M. E. L., of any such portion or portions as afore¬ 
said, pursuant to the power hereinbefore given to her, shall 
not be invalidated or prejudiced by any omission or default 
of her appointment of the residue of such portions, under or 
by virtue of any such direction or appointment, made pur¬ 
suant to the same power, but that any such child or children 
who shall be benefited by any such partial appointment shall 
have or be entitled to no further or other share of or in the 
unappoiiited residue of the said stocks, funds and securities, 
until every other child shall have received so much of such 
unappointed residue as will make his or her share or portion 
equal, if not otherwise so, to that of the child so taking un¬ 
der such direction or appointment as aforesaid. Provided, 
and 1 do hereby declare, that if any such child or children, 
being a son or sons, shall depart this life before he or they 
shall attain his age, or their respective ages of 21 years (with¬ 
out leaving lawful issue of his or their body or bodies) or be¬ 
ing a daughter or daughters shall depart this life before she 
or they shall attain her age or their respective ages of 21 
years, or be married, then and in default of any such direc- 
•tion or appointment as aforesaid, the share or shares of him, 
her, or them so dying, of and in the said stocks, funds, and 
securities, shall go and accrue to the survivors or survivor, 
or others or other of such children, and be equally divided 
between or among them, if more than one, share and share 
alike, and be tranferable at such ages, days, and times 
as his, her, and their original portion or portions shall, 
by virtue of this my will, become transferable as afore¬ 
said; and that in case of the death of any other of the 
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ICo. .(I'h said clildren (without liavin^ lawful issue before such 
accruing or 'surviving share or shares shall become vested 
as aforesaid) then every such accruing or surviving share 
^ or shares shall again become subject and liable to such fur¬ 
ther right, chance, contingency, or condition of accruer or 
survivorship, as hereinbefore is declared, touching the ori- 


In case of 
uy dyiag 
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ibe(r re* 
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ginal portion or portions. Provided nevertheless, and 1 do 
hereby expressly declare, that in case any such child or 
children shall have left issue of his her or their body or bodies 
lawfully begotten, then my will is, that such issue shall have 
and be entitled to such share or shares of and in the said 
stocks, funds, and securities as his, her, or their deceased' 
parent or parents would have had and been entitled to un¬ 
der this will, if living, (such share or shares to be trans¬ 
ferred to such issue, at such age or time as hereinbefore de¬ 
clared with respect to the transfer of their parents* shares). 
And upon further trust, that they my said- executors and 
trustees, or trustee for the time being, do and shall pay and 
apply the dividends, interest and proceeds of the share or 
shared of such of the said children as shall not have acquired 
a vested interest in the share or shares hereinbefore provided 
or intended for him, her, or them, for or towards his, her, 
or their maintenance and education respectively, until the 
same respectively shall become transferable, until which 
period it is my will that my said daughter M. E. L. shall (if 
she shall so long live) have and be entrusted with the main¬ 
tenance, education, and controul of her said children, and 
shall receive from my said trustees or trustee^ such divi¬ 
dends, interest, and proceeds, for the purpose of enabling 


The said her to undertake, carry on, and defray the expences of the 
50^1! to be s*™®* Provided, and my will is, and I do hereby expressly 

He^aa^sir 5000/, hereinbefore given and 

tisfection directed to be laid out for the benefit of the younger child- 
snm of * fen of ihy said daughter M. E. L. by the said J. L. C., her 
JSSSd by Pfesent husband, is by me meant and intended, and shall 
^ar/to^tbe ^ considered, and be accepted and taken, as 

Ca^and of ,and in lieu and full satisfection and recompence of the sum 
torontolT ^^5000/. which, by a bond executed by me previous to the 
marriage, marriage of my said daughter with her said husband, I have 
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secured to be paid for the benefit of such younger childreii^ 
■according to his appointment, which appointment, by reason 
of the mental imbecillity of the said J. L. C., cannot now be 
made in a proper, reasonable, and factual manner. And 
therefore, my will further is, and 1 do hereby accordingly 
'direct and declare, that in case any claim or demand shall 
be made, and any proceedings at law or in equity shall be 
commenced or instituted, either by the said J. Li. C., or.by 
any other person or persons, in his name, or on his account 
'or behalf, or claiming by, from, through, or under, or in 
trust for him, upon, or in respect of the said bond, or the 
■said sum of 5000/. thereby secured, or any part thereof or 
any interest to arise therefrom, my said executors and trus- 
iees, or the trustees or trustee for the time being, shall 
•forthwith apply to the High Court of Chancery, for redress 
against such claim and demand, or adopt such proceedings 
us they shall be advised to pursue by their counsel, for re¬ 
sisting the same; theexpences of obtaining which opinion 
of counsel, and of such application to the said court, and 
of all such other proceedings as shall be advised and adopted 
as necessary to resist such claim, 1 do hereby empower and 
direct my said executors and trustees, or the trustees or 
trustee for the time being, to pay and discharge out of. my 
residuary personal estate. And my will forther is, and 1 
do hereby expressly -order, that in case any person or per¬ 
sons, for whom or for whose benefit a provision is hereby 
made, or intended to be made, shall make or prosecute any 
claim or demand for or in respect of the said bond, or the 
said sum of 5000/. or any part thereof, then and firom thence¬ 
forth such person or persons shall be utterly excluded and de- 
. barred from all benefit or provision under or by virtue of this 
my will, or of the dispositions therein contained. Provided 
also, and my will is, and I do hereby further direct, that in 
case all and every the child and children of my said daughter 
M. E. L., by the said J. L. C., her present husband, (other 
than and except an eldest or only son, and an eldest or only 
daughter, entitled, for the time being, to the said estatq at 
B. aforesaid) who, being sons, shall depart this life under 
the age of 21 years, without leaving lawful issue of their^ 
or any of their bodies, or being daughters, shall depart this 
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Testator 
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No. 11. life tinder that age and witliout having been married, then 
theyj my said executors and trustees, or tlie trustees or 
trustee for the time being, shall stand possessed of, and in¬ 
terested in the said stocks, funds, and securities, or so muck 
thereof as shall remain unappointed or undisposed. of, as 
aforesaid, in trust for, dec. 

And 1 do hereby also give and bequeath to the said A. B., 

C. D., and £< F., their executors, administrators and as- 

signs, the capital stock, or sum of 800/. five per cent. 

tees,topfiy Annuities, or so much of such other stock standing in niy 

dcndB to name at the time of iny decease, as will be sufficient to pro- 

MD ol^his ll*® annual sum of 40/.; and in case 1 shall not, at the 

dauffhter, time of my decease, have sufficient stock standing in my 
until he J y e» / 

•hall come name, to produce that slim, then I give and bequeath to 

aeMion of cxecutors and trustees, so much money as will be 

Mttled^u^ sufficient to purchase so much stock (according to the then 

«B him, by current price thereof) as will produce such annual sum, 

p^^uTilc upon trust, that they my said executors and trustees, or tlic 

and'whcn trustee for the time being, do and shall cause the 

ho shall same to be transferred into their or his own names or name, 

possession and do and shall, until my grandson J. L., the eldest son of 

Ucd'ntate, daughter M. E. Li., shall come into possession of the 

"iT » ■ estate at B. aforesaid, (so entailed on the eldest child of 

shall die in , y ^ 

the life- the marriage of my said daughter and her present husband, 

faUicr,thcn as hereinbefore mentioned) pay the interest or dividends 
ptaUosink tlie Said stock, unto my said grandson J. L. and 

^o the re> his assigns, and authorise and empower him and them to 
receive the same to and for liis own use and benefit. Pro¬ 


vided, and my will is, and 1 hereby direct, that from and 
after the decease of my son-in-law, the aforesaid J. L. C. 
whereby my said grandson J. L. will conic into possession 
of the said estate at B., aforesaid, or be entitled to the re¬ 
ceipt of the rents, issues, and profits thereof, or in case my 
said grandson sliall depart this life in the lifetime of his 
said father, then from and after his dcceanc, whichever sliall 
first happen, the stock hereinbefore by me given, or directed 
to be purchased for the benefit of my said grandson, shall 
sink into and become part of the residue of my personal 
estate, and sliall go and be applied according to the dispo- 

•itiens thereof hereinafter contained. And I do hereby give 

3 
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^nd bequeath to each of my grand-daughters, S. add M., No. ll. 
(over and above their share in the said sums of 5000/., as 
tvro of the younger children of my said daughter, M. E. L., tienai legs 
by the said J. L. C., her present husband, and over and 
besides such other shares and benefit as they respectively daughtera. 
shall have or take under this my will) the sum of 1000/. of 
lawAil money of Great Britain, to be an interest vested in 
them respectively on their respectively attaining the age of 
SI years, or on their respective days of marriage, with such 
consent as hereinbefore mentioned, which shall first hap* 
pen) nevertheless the actual payment thereof shall be post¬ 
poned until after the decease of my said daughter, M. E. L. 

(who, during her life, shall have and be entitled to the in¬ 
terest and produce thereof). Provided, and I do hereby 
declare, that in case either of my said grand-daughters S. 
and M. shall depart this life before she shall attain her age 
of SI years, or be married, then the sum of 1000/. hereinbe¬ 
fore given to her, (in the event of her attaining such age or 
being married) shall go and be paid to the survhror of my 
said two grand-daughters, to become vested and payable as 
hereinbefore is mentioned in respect to her original share. 

And in case both my said grand-daughters S. and M. shall 
depart this life under the age of 21 years, and without hav¬ 
ing been married, then the said two several sums of lOOOf. 
(hereinbefore given to them in the event of their attaining 
such age, or being married as aforesaid) shall sink into and 
become part of my residuary personal estate, and shall go and 
be applied according to the dispositions thereof hereinafter 
contained. And 1 do hereby give and bequeath to my said Given 
executors and trustees the like sum of 1000/. of like lawful laXiu by 
. money, upon trust, that they my said executors and trus- 
tecs, or the trustees or trustee for the time being, do and in tiicir 
shall lay out and invest the same in their or his own names arc * 

or name, in or upon government or real securities in yjjpiJd, 
England, at interest: and do and shall during the minority maintain- 

‘i iiipthele*- 

of my natural son (1) J. S. now aged 13 years or thereabouts, tator's na. 

turai SOB. 


(1) lUegUimate children may take when born by their names of 
reputation, or by words clearly describing thorn, and the rule is, 
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interest, or proceeds of the said last-mentioned stocks, funds 
and securities for and towards his maintenance and educa¬ 
tion, and in providing^ clothes and other necessaries for him, 
‘in such way as my said trustees or trustee shall, think advis¬ 
able : and upon further trust, that when and so soon as my 
said natural son J. S. shall have attained the full age of 81 
years, then that roy said executors and trustees, or the trus¬ 
tees or trustee for the time heing^, do and shall transfer and 
assign the said etocks, funds, and securities unto my said na¬ 
tural son, to and for his own use and benefit. Provided 
nevertheless, and I do hereby declare, that it shall and may 
be lawful to and for my said executors and trustees, or the 
trustees or trustee for the time being, to- raise by and out of 
the said stocks, funds, and securities, upon which the said 
sum of 1000/. shall be so invested, any sum or sums of mo¬ 
ney, not exceeding in the whole the sum of-/. for tiie 

purpose of placing out my said natural son J. S. aj^ren- 
tice, or otherwise for preferring or advancing him in or to 
any profession, business or employment, and to pay, apply, 
and dispose of the money so to be raised for any of those 


that they must he pointed out by clear description, for the law 
shews them no favour. And if a man devises to such natural 
children as shall be born of J. S., such children born after the mak¬ 
ing of the will shall not take, Metham v. Duke of Devon, 1 P. 
Wms. 529. nor even a child in ventre sa mere; for besides the 
objection on the ground of Immorality, a bastard cannot take 
until he has gained a name by reputation, which cannot be before 
he is born. Thus, under a bequest to such child or children, if 
more than one, as A. may happen to be enseint of by me,” a na¬ 
tural child, of which A. was then pregnant, was held incapable of 
taking. Though the Master of the Rolls, Sr W. Grant, seemed 
to think that a bequest to the natural child, of which a particular 
woman was enseint, without reference to any person as* the father, 
might probably be good, as there was no uncertunty in the be¬ 
quest. The case was decided upon the rule of law which does not 
ncknowledge a natural child to have any father, even by reputa¬ 
tion, before its birth. Earie v. Wilson, 17 Yezi Jun. 523. 
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purposes accordingly, in such way and masmer as they or lie No. 11. 
shall judge nost adviseahie fiMThis benefit. 0E*rorided iie« 

▼ertheless, and 1 do hereby expressly declare, that no de- 

duction or abatement shall be made out of the said smn-of of iooo(.to> 

10001. finr or on account of any bills that may, at the time 

of my decease, be due or be aecrmng, lor ’or in respect of 

the maintenance, education, or clothing of my said natural 

son J. S.; but that such bilk shall be defrayed with the thessid 

rest of my debts, out of my residuary personal estate, beflnre 

any division thereof shall be made. 

Provided, and my will is, and I do hereby declare, that 
in case my said natural son J. S. shall depart this life before ed, to bink 
he shall attain the full age of 21 years, then the said sum of 
1000/. hereinbefore given and directed to be laid ont for his 
benefit, or the stocks, funds, or securities wherein or upon 
which the same shall then be invested, or so much thereof 
as shall not have been applied or disposed of for the ad* 
vancement or preferment of ray said natunJ son, according 
to the authority hereinbefore contained and given for that 
purpose, shall sink into and become part of my residuary 
personal estate, and shall accordingly be aj^lied upon the 
trusts hereinafter by me directed concerning the same. And Gives to 
I do hereby give and bequeath to my said wife, J. S. for her 
own use and benefit, idl ray household furmture, plate, 
linen, china, liquors, provisions, and other household goods nayii^on, 
and furniture that may be in and about my dwelling house 
at the time of my decease, save and except all books, pa- Snchbookt 
pers, and manuscripts, it being my will and desire^ and 1 
do hereby direct, that such of the said books and papers as 
'^hall be necessary for settling or elucidating my aflhirs or or einci> 
concerns, shall be delivered to my executors hereinafter 
iiientioned, and that such of the same books, papers, and 
manuscripts as shall not be necessary for that purpose, shall 
1)6 delivered to my said daughter M. E. Li., to be preserved rapen to 
or destroyed, or otherwise disposed of, as she shall think ‘**®**‘* 
fit. Also 1 give and bequeath to my said wife J. S* the KM. to hlo 
sum of soft/, for the purpose of providing mourning for 
herfelf and children; and also the sum of SOL for mouminar 
to her servants: also I give to my said wife five guineas fer nranminr. 
a ring for hersell^ and 7L lOt. for six mourning rings, of 
VOL. II. 2 B 
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twenty-five shillings each, for any siit persons she may think 
proper to give them to. Also 1 give to my aforesaid grand¬ 
son J. L.,. my diamond ring, and to my grandson W. L. 
(second son of my said daughter, M. E. L.) or such other 
son of my said ^ughter, as at the time of my decease shall 
be the second son in seniority, my gold watch, or in case’ 
my said watch* shall be worn out, lost, or destroyed, 30/. 
in lieu thereof: and I give to my nephew, R. C. D., SOO/., 
to be paid to him at my death. I give to each of my 
said executors, hereinbefore by me appointed, twenty gui¬ 
neas for their care and trouble in the execution of this 
my will; and also a ring of the value of twenty-five shil- 
Kngs: also I give to my servant, S. (for her care and atten¬ 
tion to me,) twenty guineas, to be paid to her within one 
month next after my decease. And as to all the rest, resi¬ 
due and remainder of my personal estate and cfiects what¬ 
soever and wheresoever, whereof or whereto, I or any per¬ 
son (M> persons in trust for me, shall, at the time of my de¬ 
cease, be possessed or entitled, (and not hereinbefore by me 
otherwise disposed of,) and whereof 1 have power to dispose' 
by will, 1 do hereby give and bequeatli the same unto my 
said executors, upon trust, that they the said A. B., C. D., 
>and E. F., or the survivors or survivor of them, or the exe¬ 
cutors or administrators of such survivoryido and shall, with 
all convenient speed, collect, get in, and receive such part 
thereof as shall consist of money, or securities for money, 
and do and shall convert into money such part thereof as * 
shall not consist of money, or securities for money, and lay 
out and invest the same, and every part thereof, in their or 
his own names or name, in the parliamentary stocks or funds 
of Great Britain, or on real or government securities in 
England, at interest; and do and shall stand and. be pos¬ 
sessed of, and interested in, all such stocks, funds, or secu¬ 
rities, upon the several trusts, and to and for the several 
ends, intents, and purposes, and with, under, and subject 
to the several powers and provisos hereinafter expressed and- 
declared, of and concerning the same, that is to say, upon 
trust, that they my said executors or trustees, or the trus¬ 
tees or trustee for the time being, do and shall, during the 
natural life of my said daughter, M.‘E. L. pay the divi- 
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deoils, interests, and proceeds- of the' said last-mentioned No. ll-i 
stocks, funds, and securities, unto such person or persons 
only, and for such intents and purposes only, as my said 
daughter, M. E..1L. shall, by any writing or writings under 
her hand, from time to time, notwithstanding her present p^rso^m m 
or any future coverture, direct or appoint, and in default of not*itii-’ 
sucji direction or appointment, do and shall pay the same, her"covcr- 
or so-much thereof as she shall or may, from time to time, t''ro,'Hrect 
happen to make no direction or appointment of into the pro* point, 
per hands of my said daughter, M. E. L., for her sole and 
separate use and lienefit, exclusively of her present or any pointmeur, 
future husband, who shall "not intermeddle therewith, nor proper 
shall the- same or any part thereof be subject dr liable 
to the power, control, debts, or engagements of any such ter, for her 
husband, but the receipts of my said daughter, M. E. E., panite ube. 
aud of such person or persons as she shall or may, from time 
to time, direct or appoint to receive the same, shall, notwith¬ 
standing her present or any iVitui'c coverture, be good and. 
cflectual releases and discharges for the same, or so much 
tliercof as in such receipts shall be expressed or acknow¬ 
ledged to have been received. Provided nevertheless, and provisa 
my will is, and I do hereby expressly declare, that my said 
daughter, M. E. L., shall not have power to sell, assign, shall not 
mortgage, or otherwise incumber the said dividends, intc- or su>»ick> 
rest, and proceeds, or any part thereof, by anticipation, 
whilst in the hands of my said trustees or trustee; and from dends. 
and after the decease of my said daughter M. E. L. (or in uied^au^k- 
h.cr lifi-time, if she shall direct the same by any deed or **1*” “ifj 
writing under her hand and seal, executed in the presence samecither 
of, and attested by, credible witnesses,) upon trust, that time, or af- 
they, my said executors and trustees, or the trustees or 
trustee for the time being, do and shall transfer, assign and 
pay the said last-mentioned stocks, funds, and securities 
unto all and every the child and children of my said daugh¬ 
ter, M. E. Ij., whether by her present or any after-taken 
hiisimnd (other than and except an eldest or only son, or an 
ejldest daughter, entitled for the time being to the estate at 

n-aforesaid,) according to her appointment, by deed 

f>r will, in like manner, as hereinbefore declared, with re- 

2 b2 
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sped to the stocks, funds or securities, wherein or upon 
which the said sum of500/. (hereinbefore piven) shaU be in¬ 
vested, and in default of such direction or appointment, then 
upon trust, that they my said executors and trustees, or the 
trustees or trustee* for the time bein^, do and shall transfer, 
assign, and pay the same stocks, funds, or securities unto all 
and every the child and children of my said daughter M. E. L. 
whether by her present or any future husband, (other than 
and except an eldest or only son or an eldest daughter en¬ 
titled as aforesaid) in like manner and with the like condi¬ 
tion of survivorship and power of maintenance and educa¬ 
tion to and amongst all such children, and subject to all such 
powers,^provisos, and restrictions as hereinbefore declared, 
with respect to the stocks, funds, or securities, wherein or 
upon which the said sum of 50001. shall be invested. Pro¬ 
vided also, and ray will is, and 1 do hereby further direct, 
that in case all and every the child and children of my said 
daughter M. E. L. whether by her present or any future 
husband (other than and except an eldest or only son, or 
only daughter, entitled for the time being to the aforesaid 
estate at B.) shall depart this life before their said sliares or 
any of them shall have become vested according to the direc¬ 
tions of this my will, then ray said trustees or the trustees or 
trustee for the time being shall stand possessed of^ and In¬ 
terested in, all and every the stocks, funds, and securities, 
wherein or upon which ray said residuary personal estate, or 
any part thereof, shall be placed out, or invested (or so much 
thereof as shall remain unappointed or undisposed of as afore¬ 
said,) intrust, &c. Provided always, and my will is,and 1 do 
hereby declare that it may be lawful to and for my said trustees, 
or the trustees or trustee for the time being, (with the consent 
and approbation of my said daughter M. E. L. signified in writ¬ 
ing under her hand, if living, and if she shall be then dead, 
then of the proper authority of my said trustees or trustee for 
the time being,) to sell and transfer all or any of the stocks, 
funds, or securities, wherein or upon which any part of my 
property shall be placed out or invested, in pursuance of this 
my will (but not without the consent in writing of my said 
wife J* S. if living, in case any of the stocks, funds, or seen- 
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Titles, directed to be sold or transferred, shall form paii; of the No. 11. 
security or provision hereinbefore devised for. the benefit of 
iny said wife during her life) and to lay out and invest the 
money to be produced by or from ^ch sale or transfer, in or 
upon any other of the parliamentary stocks or funds of Great 
Britain, or on any other real securities in England, at inter¬ 
est, and from time to time (with the like consent and appro¬ 
bation as aforesaid,) to vary, alter, and transpose all such 
stocks, funds, and securities for others of the like nature, 
when and so often as it shall be desirable or convenient so to 
do; and that they my said trustees, or the trustees or trus¬ 
tee for the time being, do and shall stand possessed of, and 
interested in, all such new or other stocks, funds, or securi¬ 
ties, upon such and the same trusts, and for such and the 
same intents and purposes, and with, under, and subject to 
such and the same powers, provisos, declarations, and agree¬ 
ments as are hereinbefore declared or contained, concerning 
the stocks, funds, or securities, from the sale or transfer 
whereof such new stocks, funds, or securities respectively 
shall arise, or such of them as shall be then subsisting or ca¬ 
pable of taking effect. Provided also, and my will further Clanspsfor 
is, and I do hereby declare, that if my said trustees, or ei- 
ther of them, or any of their respective executors or admi< 
nistrators, or any future trustee or trustees to be appointed ty and in. 
in the stead or place of them, or any of them as hereinafter 
is mentioned, or any of their respective executors or admi¬ 
nistrators, shall die,-or be desirous of being discharged from, 
or decline to act, or become incapable of acting, in the exe¬ 
cution of the trusts hereby in them reposed, or any of them, 
then and in such case, and when and so often as the same 
shall happen, it shall and may be lawAil to and for my said 
daughter M. E. L., by any writing or writings, under her 
hand and seal, (but having the consent of my said wife J. S., 
if living) to nominate and appoint any other person or per¬ 
sons to be a trustee or trustees in the stead and place of the 
trustee or trustees so dying, or desiring to be discharged, or 
declining or becoming incapable of acting as aforesaid, and* 
thkt when and so often as any new trustee or trustees shall 
be so nominated or aj^ointed as aforesaid, all the trusts, 
monies, stocks, funds, securities, and premises, which shall be 
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then vested in the trustee or trustees so dying or desiring to be 
discharged, or declining to act, or becoming incapable of act¬ 
ing as aforesaid, either solely, or;jointly with any other trus¬ 
tee or trustees, shall be thereupon with all convenient speed 
assigned and transferred in such sort and manner, and so as 
that the same shall and may be legally and efibctually vested 
in the surviving or continuing trustee or trustees of the same 
trust monies, stocks,funds, s^urities, and premises, and such 
new or other trustee or trustees; or if there shall be no con¬ 
tinuing trustee of the same, then in such new trustees only, 
upon the same trusts and for the same intents and purposes 
as are hereinliefore expressed and declared of and concern¬ 
ing the same respectively, or such of them as sliall be then 
subsisting or capable of taking effect; and that all and every 
such new trustees shall and may in all things act and assist 
in the management, carrying on, and executing of the seve¬ 
ral trusts herein expressed and contained, as fully and effec¬ 
tually to all intents and purposes, as if he or they had been 
originally appointed in and by these presents, or as the trus¬ 
tee or trustees, in or to whose place he or they shall succeed, 
might have done if living, and continuing to act in the exe¬ 
cution of the said trusts. And 1 do appoint my said execu¬ 
tors to be the guardians of my several grand-children, and 
of my said natural son J. S., during their respective minori¬ 
ties. And my will further is, and 1 do hereby declare and 
direct that my said executors and trustees, and such new 
trustees as may be appointed in pursuance of the power 
hereinbefore contained, and each of them, their and each of 
flieir executors, administrators, and assigns, shall be charged 
and chargeable only with and for. so much of the said trust 
monies, and premises .as they respectively shall actually re¬ 
ceive ; and that one of them shall not be answerable or ac-. 
countable for the others or other, or for the acts, receipts, 
neglects, or defaults of the others or other of them, but each 
of them only for his own acts, receipts, neglects, or defaults; 
nor shall they, or any of them, be answerable or accountable 
for any banker, broker, or other person with whom or in 
whose hands any of the said monies may be placed for safe 
custody or otherwise, in the execution of any of the said 
> trusts, nor for the insufficiency or deficiency of wy stocky 
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funds, or securities, in or upon which any of such monies No. 12. 
may be invested, in pursuance of and in conformity to this 
niy will, nor for any other misfortune, loss, or damage, which 
niay happen in the execution of the> aforesaid trust, or othei> 
wise in relation thereto, unless the same shall happen by or 
through their own wilful defaults respectively. And also' 
that they my said trustees and executors, and such new trus¬ 
tees as may be so hereafter appointed as aforesaid, and each 
and every of them, their and each and every of their execu¬ 
tors, administrators, and assigns, aball and may out of the 
monies, which shall come to their respective hands, by vir¬ 
tue of the trusts aforesaid, retain to and reimburse himself 
and themselves, and allow to his and their co-trustees and 
co-trustee, all costs, charges, and expences which they or any 
of them may respectively sustain, expend or be put unto, in 
or about the execution of the trusts aforesaid, or in anywise 
relating thereto. And lastly, I do hereby revoke all former 
ond other wills by me at any time heretofore made. 


No. 12. 


A Will equally dividing the testator's whole substance 
between his two sons, being his only children, sub¬ 
ject to a provision for his widow. 

THIS is tlie last will and testament of me, H. L. C. of 
-, dec. Esq.; my soul 1 humbly recommend (1) to the 


.(1) Of late years it has been the fashion, for there is a fashion 
even in the last acts of a man's life, to omit these solemn preambles. 
1 confess myself an approver of them^ as believing it to be useful. 
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No. 12. mercy of Alnnghtj God, and I desire that ray body may be 
interred without any unnecessary pomp or expence, in such 
spot as my executors may think convenient and proper for 
that purpose. In the first place, 1 charge all my estate and 
effects, of every description, with the payment of my debts, 
ftmeral and testamentary expences and such legacies as 1 
dhall hereinafter bequeath; and subject tiiereto, I give, de» 
vise, and bequeath unto my friends R. and S. all my mes- 
snages) farms, lands, estates, and hereditaments, with the ap¬ 
purtenances, wheresoever situate; and also all my personal 
estate and effects whatsoever and wheresoever, to and to the 
use of them the said R. and S., their heirs, executors, admi* 


to the surviving relatives of the testator to draw their attention to 
the tremendous consequences of the separation of soul and body, at 
a season of impressibilify and reflection. 

A gentleman has put into my hands a will of one of the Judges, 
made just after the restoration, the preamble of which seems to me 
to be affecting and interesting. 

In the name of God, Amen, I, Thomas L., of, &c. one of the 
Barons of his Majesty's Court of Exdiequer, finding myself op¬ 
pressed with many infirmities of body, through age and suffering 
in these latter times, which puts me in remembrance that I have no 
long time to continue in this life, and that it is my duty to settle 
and dispose of that small remainder of estate which it has pleased 
God in his mercy and goodness to preserve to me, when so many 
virtuous men have lost all their possessions through the calamities 
of these unhappy times, do make this my last will and testa¬ 
ment; first I commend my soul to the Lord of life, trusting 
that through the merits and satisfaction of his Son I shall obtain 
pardon for my many transgressions; and that having finished these 
days of misery and mortality, I shall inherit everlasting quiet; and 
I give my body to the earth, whereof it was made, to be decently 
interred, without any superfluous clmrge or ezpence, in humble hope 
that it will rise a glorious body at the general resurrection. 

By the following extract from the will of the late Mr. Burke, it 
will be seen that his sentiments on this point coincided with those 
above expressed. 

** First, according to'the ancient, good, and-laudable custom, ei 

which my heart and understanding recognize the proprie^, 1 be* 
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iiietrators, and assigns, for ever, upon the trusts, neverthe¬ 
less, and to and for the intents and purposes, and widi, un¬ 
der, and subject to the several powers, provisos, limitations, 
and declarations hereinafter limited, expressed, and de¬ 
clared, of and concerning the same respectively, (that is to 
say) upon trust, that they or the survivor of them, or the 
heirs, executors, administrators, or assigns of such survivor, 
as long as they or he shall continue to receive the rents, is¬ 
sues, and profits, of any of my said houses, tenements and 
hereditaments, under the dispositions of this will, or any of 
them, do see that the same are kept in all substantial and 
necessary repair, and that the same or such as have usually 
been insured from damage by fire, be still kept insured to 
such value and amount as has been usual with regard to the 
same respectively, taking care that the expence of such re¬ 
pairs or insurances fidl respectively upon the person or per¬ 
sons beneficially interested in the same under the provisions 
of this my wiU, and that in case any such loss or damage 
shall happen, that the money to be received upon or by 
means of such insurance or insurances, may be laid out in 
reinstating the same respectively, and do retain and apply so 
much of the rents and profits aforesaid, as shall be necessary 
in that behalf respectively; and sul^ect and without preju¬ 
dice to such the aforesaid trusts, upon trust, out of so much 
of the said rents and profits of all my said messuages and te¬ 
nements as shall remain unapplied to the purposes aforesaid, 
and out of all the rest of my estates and efiects hereinbefore 
devi^ and bequeathed to pay unto my wife E. C., or to 
such person or persons as she shall, by writing under her 
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qneath my soul to God, hoping for his mercy through the only 
merits of our Lord and Saviour Jesus Christ. My body I desire 
if I should die in any place very convenient for its transport thl- 
ther (but nOt otherwise) to be buried in the chnreh, at Beacons* 
** field, near to the bodies of my dearest brother and my dearest 
son, in ^1 humility praying that, as we have lived in perfect 
unity together, we may together have a part in the resurrection df 
the just.’* 1. 
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No. IS. hand, appoint to receive the same, the yearly Bum of 700/. of 
lawful money of Great Britain, as long as she shall live and 
her marry” continue my widow; and if she shall marry again, the said 
iuj; again, aunuity Qf 700/. ig to be reduced to 300/. of like lawful mo¬ 
ney ; the said annuities of 700/. or 300/. as the case may hap¬ 
pen, to be paid halt-yearly by equal payments on every 24th 
day of June, and 23th day of December in every year, and 
a proportionate part of such half-yearly payment (if any) as 
shall be accruing, and not have actually accrued due, at the 
time of her decease. The fii'st payment of the said yearly 
* sum of 7001. to commence and be made to her on the first of 

those days which shall happen after my decease, and the first 
payment of the said yearly sum of 300/. to begin and take 
place on the first of those days which shall happen after such 
And such Subsequent marriage of iny said wife. And my will .is with 
annn^ty to *’®8P<^ct to the last-nicntioned annuity or yearly sum of 300/.; 
be paid to the same may be paid into the hands of the said E. C., 

her cxclu- ' * . ' 

lively of or unto such person or persons as she sliall appoint, exclu- 
band,”and lively of any such after-taken husband, who is not to inter- 
sabj^cuo therewith, nor is the same or any part thereof to be 

iiiii debts subject in any manner to such husband's control, debts, or 
engagements. And 1 will and declare that the receipts of 
my said wife, or of such person or persons as she shall ap¬ 
point to receive the said annuity, or the arrears thereof, 
shall, notwithstanding any such coverture, be good and effec¬ 
tual releases and discharges for the same or so much thereof 
as shall therein be expressed to have been received. And 1 
further desire that my said trustees, or the trustees or trus¬ 
tee for the time being, out of the rents, issues, profits, and 
proceeds of all my said estates and effects, real and personal, 
but subject to all and every the trusts aforesaid, and to the 
annuity hereinbefore directed to be paid to, or to the ap¬ 
pointment of, my said wife, do and shall pay unto my sister 
G. C., widow of, &c. or to such person or persons as she 
shall, by writing under her hand appoint to receive the same 
during her life, the yearly sum of 30/. of lawful money of 
Great Britain, by equal half-yearly payments, on the 24th 
day of June, and the 23th day of December, in every year, 
the first payment to commence and be made on the first of 
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those days which shall take place after my death; and also 
do and shall out of the same rents, issues, profits, and pro- 
ceeds, but subject and without prejudice to the aforesaid 
trusts, and to the said annuities, pay unto my niece C. L., or 
unto such person or persons as she shaU, by writing under 
her hand, appoint to receive the same, during her life, the 
yearly sura of 70/. of like lawful money, by like half yearly 
payments, and the first payment thereof to be made on the 
same day as before-mentioned in respect to the annuity given 
to my said sister G. C., and subject to the several trusts and 
annuities aforesaid, do and shall stand and be seised and pos¬ 
sessed of all and every my aforesaid real and personal estate 
so devised and bequeathed to my said trustees as aforesaid, 
upon the trusts following, (that is to say) as to my said here¬ 
inbefore-mentioned hereditaments and premises, situate at 
li. in the county of K., and at B. and C., in the county of R. 
for the sole benefit of my eldest son T. C., his heirs ,and as¬ 
signs for ever. And as to all the residue of my property 
hereinbefore devised and bequeathed as aforesaid, in trust 
for the sole benefit of my son J. C. his heirs, executors, ad¬ 
ministrators, and assigns, for ever. And I do hereby autho¬ 
rize and request the said trustees or trustee for the time be- 
ing, so to pay and provide for the payment of the said seve¬ 
ral annuities hereinbefore made payable out of my general 
property as before-mentioned, as that the beneficial shares of 
my said two sons T. C., and J. C., be made contributory to 
and onerated with such payments in equal proportions, or as 
nearly equal as circumstances will permit, or can conveni¬ 
ently be done; and for fiu:ilitating such purpose and the ge¬ 
neral objects of my will, to keep separate accounts of the 
rents, profits, and proceeds of the said beneficial shares. 
And I do hereby also direct, that until my said sons «hal1 re¬ 
spectively attain the age of 24 years, my said trustees or 
trustee for the time being, shall receive all the rents, profits, 
and proceeds of all my said estates, property, and efl^ts, 
and out of the surplus which shall remain in their hands' 
after dischaS'ging the said trusts and paying the said annui¬ 
ties, and all arrears thereof^ pay and allow out of their said 
respective beneficial shares for the maintenance and educa¬ 
tion of my said sons, until they respectively shall attain the 
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No. 13. age of 3], aily annual sum, not exceeding 300/. pet annum, 
and after they shall have attained the age respectively of 31 
port o?hH years, and until they shall respectively have completed the 
ont^^Sielr *"**“^1 sum, not exceeding 300/. 

respective according to the opinion of their guardians, of the wants of 

Their ^o- respective situations. And I hereby appoint my said 
fided'to*”' together with the said R. and S., the guardians 

tlieir mo- of my said children, and commit wholly to them, and their 
trusted- prudence, the education and management of 

my said two sons, only that to either or each of my 
guardiaus. said sons, electing to pursue one of the three learned 
The uni- professions, divinity, law, or physic, and with their or his 
andiel^ own consent and express inclination, fixed as a student in 
1^1^‘^rol two English universities, 1 request my trus- 

fesaions tccs ot trustee, for the time being, to ad^nce and pay over 
■Bend^. ond above such suitable allowance as aforesaid, the gross 
sum of 100/. in order to enable him or them to purchase a com¬ 
petent collection of books, which sum of money 1 request 
the said guardians of my said children, to see laid out in the 
purchase of such books only, as are proper and safe to be 
perused and studied by them. And 1 desire it to be under¬ 
stood to be my wish and desire, that my said sons should fol¬ 
low liberal and learned professions, and receive an academi¬ 
cal education at the university of Oxford or Cambridge. 
And 1 declare my will to be, that niy said sons, as and when 
they shall severally have attained the age of 34 years, shall 
respectively become entitled to receive the entire rents, 
profits, and proceeds of their respective shares of the said 
trust property, to which they will be entitled, under and by 
virtue of this my will, subject, and without prejudice to the 
interests, charges, annuities, and trusts hereinbefore men¬ 
tioned. And I do hereby direct that as and when my said 
sons shall severally have completed the said age of 34 years, 
if the said several annuities hereinbefore' bequeathed shall, 
previous to that time have ceased to become payable, or as 
soon after their severally attaining that age as the aforesaid 
annuities shall cease to become payable under this my will, 
.the said R. and S., or the survivor of them, oV the heiilS) 
executors or administrators of such survivor, shall convey, 
assign, transfer, pay and make over, by propel^ and effectual 
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convejrances, transfers, payments, and assurances in the law, No. 13. 
to such of my said sons as shall have fo completed the S4th 
year of his age, all the legal estate and interest of and in 
his share of the surplus of niy said real and personal pro¬ 
perty, estate, and eflects, remaining after the discharge of 
the aforesaid trust, and payment and satisfaction of the said 
several annuities, charges, and allowances, in the manner 
hereinbefore mentioned. And furthermore, ray will is, that 
when, and as soon as either of ray sai,d sons shall have com- shall have 
pleted the S4th year of his age, if he shall consent to give j^tfaeu 

such security, and execute such deeds and assurances, as to “P?" 

, , " givingsecu- 

the satis&ction of the said trustees or trustee, for the time rity fur the 

being, shall sufficiently bind and secure the regular payment the 

of his proportional contribution towards the said several an- 

nuities hereinbefore bequeathed, the legal estate of and in the be convcy> 
• 1 1 . ,.. . « . . 1 1 . them 

said several species and kinds of property, constituting such his absulutcly. 

said share above given to him, or intended so to be, (subject, 

and without prejudice to any of the hereinbefore mentioned 

beneficial interests and charges,) shall forthwith be transferred 

and made over to him, his heirs, executors, administrators 


and assigns, absolutely for ever. And 1 do hereby further .in case 
declare my will to be, that if either of my said sons shall 
happen to depart this life, before he shall attain 34 years of bis share to 
age, (3) and without having been married, all liis aforesaid 


(3) If real or personal property be given to A., and if A. die Of the in. 
before a certain age, then to B., upon A.’s dying before the age 
mentioned, in the life of the testator, the devise or bequest does in remain, 
liot lapse, but will operate immediately on the testator’s death, for the devisee 
the benefit of B. Northey, v. Strange, 1 P. Wms. 342. Upon the 
same principle of construction, where property is given to several testator. 


persons, as tenants in comipon, the clause, extending the bounty to 

survivors, is of use to prevent a lapse; and the word survivors will 

not make the interest a joint tenancy, if the intent to make a te- Jby limi* 

' tation over 

nancy in common appear by the will; thus, if the devise be to A., to the sur- 

B., and C., to be egiMif/y diotiefed beiueen them, and the survivors 

and survivor of them, it is a tenancy in common, by virtue of the vise to per. 

words equally between them, and the words survivors and sur- naau in 

vivor of themy are to be understood of such of them as shall be 

living at the testator’s death. See 1 P. Wms. 7. note. lapse. 
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beneficial estate and interest, given to or intended for him by 
this my remaining afler the full discharge of such pay¬ 
ments and arrears, as are hereby charged upon the same, or 
the same is hefeby in anywise made liable to, and sulyect to 
such of them as shall still be payable thereout^ or charged 
thereupon, shall go and belong to the surviving brother, and 
be subject to such and the same provisos, restrictions, and 
powers, to which all my said property and cfiects have herein¬ 
before been made liable. And in case both my said sons 
shall depart this life before they shall attain the 2'4th year of 
their age, and unmarried, my will is, that the said R. and S., 


■^^airtlie ***" survivor of them, or the heirs, executors, and admi- 
t™** ^nd such survivor, do and shall, with the consent of 

cfterts,and the Said E. C., if she be then living, and if she be dead, of 
prallucp in o*" h** own proper authority, sell and dispose of all the 
amd stnm? property hereinbefore devised to them, both real and 
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personal, either together, or in parcels, by public auction, or 
private contract, for the best price or prices in money, which 
can be reasonably obtained for the same, and convey the same 
accordingly. And 1 will and declare, that the receipt, or 
receipts, of my said trustees, or the trustees, or trustee, for 
the time being, shall be a sufficient discharge, or discharges, 
to the purchaser or purchasers thereof, or of any part thereof^ 
for the money for wliich the same, or any part thereof, shall 
be so sold as aforesaid, and such purebaser, or purchasers. 
Ills, her, or their heirs, executors, administrators, or assigns, 
or any of them, shall not lie answerable for any loss, non- 
application, or misapplication of such purchase-money, or 
any part thereof. And 1 give and bequeath the money 
arising from such sale or sales, to the said R. and S., their 
executors, administrators, and assigns, upon trust that they, 
or tlie survivors or survivor of them, or the executors or 


of kin. administrators of such survivor, do and shall place out and 
invest the same in or upon any of the parliamentary stocks 
or funds of Great Britain, and do and shall vary and trans¬ 
pose such stocks for other securities of the like nature, when 
and so often as it shall seem meet to them, and do and shall 
pay the interest and dividends of the same unto my said 
wife E. C., as long as slie shall live, or to such person or 
persons as she shall appoint to receive the same, and from 
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and immediately after her decease, upon trust, that they, the No. 
said trustees, or the trustees, or trustee, foT the time being, 
do and shall pay or transfer all such principal monies, stocks, 
funds and securities, unto such persons, in such parts, 
shares, and proportions, at such days and times, and with, 
under, and subject to such powers, restrictions, limitations 
over, and conditions, as I may hereinafter direct or appoint 
in any future will, codicil, testamentary paper, or other 
writing under my hand; and in case 1 shall make no such 
direction or appointment in respect thereof, or shall dispose , 


only of part thereof, then my will is, that -my said trustees, 
or the trustee for the time being, do and shall dispose of all 
such the said principal monies, stocks, funds and securitibs, 
or so much thereof as shall remain unappointed and undis¬ 
posed of by me, by any subsequent will or codicil, or testa¬ 
mentary paper, or other writing as aforesaid, to and amongst 


my nearest kindred, precisely in the manner in which the 
statute made for the distribution of intestates* effects, would 
have disposed of my personal property in case of my dying 
wholly intestate. And I give to the said 11. and S., whom 
I also constitute and appoint executors of this my last will 
and testament, full power, with the privity, consent, and ap¬ 
probation of my said wife, if she shall be living, ajid if 
she shall be dead, then of their own authority to sell and 
dispose of any part of my said personal estate and chattels 
real, for the most money that can be obtained for the same, 
if they shall deem such sale or disposal to be for the benefit 
of ray said personal estate, until my said son, J. C., who is 
to become entitled thereto under this my will, shall have at¬ 
tained his age of 24 years. And I request them, as such 
executors, to call in any debts due to me upon bond, or 
otherwise, but so nevertheless as to give a reasonable time 
to my bond debtors to discharge the same respectively, pro¬ 
vided the interest be regularly paid, and the principal be not 
immediately wanted for the purposes and provisions of this 
my will, or some, or one of them. And my will is, that all 
such part of my personal estate, and tlie growing proceeds 
thereof, as likewise the rents, issues, and profits, of all my 
real and leasehold estates, remaining in the hands of my said 
trustees, or the trustee, for t^ie time being, after discharging 
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No. 18. all the said several trusts, and keeping down the said several 
annuities above granted, as shall not be wholly in the dispo¬ 
sition of one of my said sons, by virtue of the beneficial es¬ 
tate and interest hereinbefore given to him, until the same 
shall be in the actual possession and disposition of my said 
sons respectively, by virtu^e of the provisions of this my will, 
or some or one of them, shall be invested and laid out in 
the purchase of stock, in such of our public and parlia¬ 
mentary funds, as the said trustees, or trustee shall think 
most advantageous and desirable, and be permitted, and 
caused to accumulate in the nature of compound interest, 
until the capital shall, by virtue of some or one of the afore¬ 
said provisions of this my will, be respectively transferable 
to the persons beneficially entitled to it, under the above 
dispositions, for the benefit of such his estate and interest; 
provided always, that the said trustees, or trustee, as afore¬ 
said, do and shall keep distinct and separate accounts of the 
stock so to be purcliased as aforesaid, so as to correspond 
witli, and relate to the distinct titles and shares of my said 
If either of sons, under my will as aforesaid. And I further desire and 
than be in direct, that if cither of my said sons, having completed the 
•uitabic”*^*^ 21st year of his age, shidl be in treaty for a marriage, be- 
Wo!rcl4 condition, education, and family, and such as 

with the ’ shall be fully approved of by my said wife, if she be then 
hhTmothcr living, and the other guardian or guardians appointed by this 
dittnf'tTuV guardians shall be then all dead, by the said 

tecs ure to trustees, or trustee, for the time being, he may be enabled, 

enable him . ... . n 

to make a notwithstanding he may be. under the age of 94, by the said 

bettkmKnt. Ivustce**, or trustee, to make a suitable legal settlement of 
all or some part of his share of the real dr personal property 
to which he will be entitled, under this my will, upon such 
intended marriage, the terms and provisions of which set- 
. tlemeiit shall be in his own discretion: provided only that 
he enters into such bonds and covenants, and executes snch 
reasonable other assurances, as shall be deemed by the said 
trustees, or trustee, as aforesaid, sufficient to bind and se¬ 
cure to the persons entitled to any annuities or benefits out 
of, or charged upon his said share or division of my testa¬ 
mentary property, the full and r^ular ‘payment and satis¬ 
faction thereof. And it is my will^ that upon such marriage^ 
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with such consent, and at such age as aforesaid, of either of 
iiiy said sons, lie shall have all the benefit and privileges 
wdiich have hereinbefore been provided for him on his at¬ 
taining the age of 2-1; and that the whole property given to 
him by this my will, shall, iip^ the said annuities and 
charges being secured, as dfofesaid, ultimately and abso¬ 
lutely vest in him, discharged of the said contingency of 
survivorship in the other brother. And I declare iny will 
to be, that if my said wife, E. C., shall insist upon receiving 
her Jointure of ^00/. per annum, which was settled upon her 
by our marriage settlement, bearing date the 19th day of 
February, 1772, and secured by >vay of rent charge upon 
some of the hereditaments and premises above devised to my 
said trustees, upon the trusts hereinbefore-mentioned, she 
shall take no benelit under this my w'ill; but the same, as 
far as respects any provision for her, or disposition in her 
favour, shall be void, and of no manner of effect; and in 
the event of her attempting to enforce her claims to such 
jointure, or any part thereotj by any of the powers or reme¬ 
dies given to her, or her trustees, by the said settlement for 
that purpose, I do direct, that in every such case the trus¬ 
tees, or trustee, for the time being, under this my will, do 
and shall, instead of paying to my said ivife the annuity, or 
annuities, hereinbefore provided for her, or any part tliercol^ 
make such disposition of the rents and protits of iny said 
estates, hereby devised to them, and wiiicli they are hereby 
empowered to receive, as that my eldest for whose share 
the estates cliargcd with the said jointuilpare hereinbefore 
.intended, may receive a complete indemnitication, and the 
just proportion between my two sons, as to the bciietit to be 
derived to them, under this my will, may be equally pre¬ 
served and maintained. [The proper clauses for the salety 
and indemnity of the trustees.] 

And, lastly, I do hereby solemnly revoke all former will* 
and testaments at any time heretofore by me made, and de¬ 
clare this only to be my last will and testament. 


No. 12. 
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No. 13. 


A WUl, comprising directions for a Settlement of 
freehold, copyhold, and leasehold estates, with va¬ 
rious limitations and provisos, by way of annuities 
and rent charges ; containing also vaHous bequests 
of chattels, and sums of money. 

I, J. W., of - , do make this my last will and tes¬ 

tament, in manner and tbrni following: I desire to be de¬ 
cently interred at-, at the discretion of-, 

my executors hereinafter named ; and I give and bequeath 
HU farnU unto my wife, A., all my household goods and furniture, 
plate, jewels, watches, linen, china, pictures, books, and 
to hu wfe' apparel of what nature or kind soever, as well at 

absolutely, my town residence, as at my residence at ■ ■ afore¬ 

said ; and also all my coach-horses, saddle-horses, coach, 
chaise, and other ^rfiages, and the harness, saddles, bridles, 
furniture, and Mher things belonging, and appurtenant 
thereto, together with the live and dead stock, farming uten¬ 
sils, and implements of husbandry whatsoever, which shall 

be at, in, or upon, or about my estate at-aforesaid, 

at the time of my decease, to and for her own proper use 
Confirms absolutely, for ever ; also I confirm to her, my said wife, the 
before'set. Surrender made to her use, for life, of my copyhold estate 

her imd* .. . And I do hereby give and devise unto her, 

adJ> a fur- my said wife, all my freehold estate, with the appurtenances 
estate on at and " — aforesaid, to hold the same to 

and for the use of her, my said wife, A., and her assigns, for 
and during the term of her natural life, (if she shall so long 
continue my widow,) she keeping the same in repair, and 
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payings the quit rents (if any) and taxes : and I give to her, No. 13. 
during the continuance of her respective estates, full power to 
grant leases of the said freehold premises, and also of the said power of 
copyhold premises, so for as the custom of the manor will *«*^‘“8* 
allow, for any term or terms, not exceeding three years, in 
possession, and not in reversion, so as the )}est improved 
rents be reserved incident to the reversion, without taking 
any fine, and the lessees be not made dispunishable for waste, 
and so as there be contained therein a proviso for re-entry 
fi:>r non-payment of the rents thereby reserved, and so as 
such lessees do execute counterparts of such leases, and co¬ 
venant for the due payment of such rents. And as to, for, 
and concerning the remainder or reversion of the said copy- 
hold estate, so surrendered to the use of my said wife for her 
life, expectant on her decease; and as toucliing and concern¬ 
ing the said freehold premises hereinbefore given to her dur¬ 
ing her widowhood, from and immediately after her decease, 
or second marriage, which shall first happen, and also as to, 
for, and concerning all other my manors, messuages, farms, 
lands, tenements, and hereditaments, situate and being in 

the said county of-, and in the counties of - 

— ' and-, or elsewhere, freehold, copyhold, and 

leasehold, whether in possession, reversion, remainder, or 
expectancy, whereof I have power to dispose, I give, devise, All the re* 
and bequeath the same, and all my estate and interest therein hh estates, 
respectively, unto and to the use of my wife. A., and my totruTtet^ 

friends-and-, according to the nature of the 

same estates respectively, upon the trusts, nevertheless, and Jo raise, 
for the intents and purposes, and with, under, and subject to 

siiCii sums 
.IS be 

, . t*) make 

to say) upon trust, that they, the said trustees, or the siirvi- good any 

vor or survivors of them, or the heirs, executors, adininis- ol? the per. 
trators, or assigns of such survivor, do and shall, bv sale or 

" . . ^ * talc,in 

mortgage, demise, or other disposition of the several estates paying the 

and premises, or a competent part thereof, or by, with, and dt^bto,*&c. 

out of the rents, issues and profits to arise therefrom in the 

mean-time, or by all or any of the aforesaid, or by such 

other ways and means as to them, him, or her shall seem 

meet, raise and levy such sum or sums of money as shall 

»c2 


the powers, provisos, and declarations hereinafter expi ossed 
and declared of and concerning the same respectively, (tliat is ‘""i 

A ^ ^ J_ A. Xl X Xl- Xl ? J X _X .1 
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No. 15. be sufficient to make good the deficiency of my personal 
estate, not specifically bequeathed, in answering and satis¬ 
fying my debts, legacies, annuities, and funci'al and testa¬ 
mentary charges; and for facilitating such Sale or sales, 
'their re- mortgage or mortgages, I will and declare, that the receipt 

dlschargi^T. receipts of the said-and-, or the si/rvfvors or 

survivor of them, or the heirs, executors, administratofs or 
assigns of such survivor, shall be a sufficient discharge or 
discharges for the purchase or mortgage money, agreed to 
be paid or ad\ anced either by way of purchase or loan, for 
or upon iny said several estates and premises, or any part or 
parts thereof respectively; and the person or persons paying 
or lending the same, his, her, or their heirs, executors, ad¬ 


ministrators or assigrts, .«hall not be liable to ansAver any 
loss, misajiplicatioii, or nonapplication thereof respectively : 
Toremnin .and, subject and Avithout prejudice to the aforesaid trust, 1 
^ direct that the said trustees, or trustee for the time 

flo imich'lif shall stand, and be seised and possessed of my 

the said es- said setcral freehold, copyhold, and leasehold estates and 
.-iiiouici not premises, or so much thereof respectively, as may remain 
thc*'"aUi*^* unsold, upon the folloAving trusts, (that is to Sity ) as to my 
n"»ou*wiist estates and premises, upon trust, to convey, settle, 

t(» convfy ’ and assure the same, subject to any such mortgnge or mort- 
thc same to made as aforesaid, to the uses herein- 

tiic uses after-rtientioned, or so many of them as at the time of sneh 


fioned, viz. 
to the in¬ 
tent that 
his wife 
Bftiy rc- 
«*civc an 
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her, to be 
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settlement shall be subsisting or capable of taking efiect, 
that is to say, to the use, intent, and purpose that my said 
wife may receive thereout one annuity or yearly rent-charge 

of-/. clear of all taxes and Avithout deduction, for her 

life, to and for her own sole and separate use and benefit, 
(over and above all other provisions Avhich I have made for 
her) but, nevertheless, I do hereby declare, that the provisions 
hereby made or intended for and in trust for iny said Avife, 
shall be accepted by her as and for her jointure, and in lieu 
and full satisfaction of all doAver and thirds, or free bench 


to which she is, can, or may, or othcrAvise might be, enti¬ 
tled out of all or any of my estates at the common law, or 


To tho "‘•c 
and intent 
thatB.niay 
recoil can 
annuity of 
- 1 . 


1^ custom: and to the use and latent that 13., the wife of 

. —, may receive one annuity or clear yearly rent-charge 

of —/. for her life, clear of taxes and Avitliout deductions, 

a 
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for sutisfactioii of the like yearly sum to the payment of No. IX 
which to her, I am liable : and to the use and intent that iny 
said trustees and their heirs may receive thereout, upon the further use 
tt'iisls licreiiialler expressed, the followinij aiiiiiiities or ||*atthe^ 
yearly rent charges, clear of taxes and without deductions, imstees 

for tlie lifc of Jane W., daughter of-, that is to ccivc an 

Huy, so long as she shall be under the age of 21 years, and thr lUe oiT 
uiinuirricd, the clear annuity or rciit-charffe of- 1. and .J-W-(thiit 

^ ® , IS to say) 

alter she shall attain the said age, then the clear annuity or duriuK iior 

rent-charge of- L so long as she shall continue unniar- 

ried, and alter her marriage, the clear annuity, or yearly 

rout-charge of-/. for the rciuaiiider of her life; in trust, ‘‘affe — 

mid iificr 


during lu'r mar- 

liage -i. ; 


to apply the said annuity or rent-charge of 
i(s continuance, for or towards her maintenance and educa- *to"ap,,iy 

lion, (ho said annuity of-/. during its continnaiice, to t(»e>»aid 

her for her absolute use, and that of-/. during its conli- of - /. dur- 

• . 1 II ,1 • , Us coii- 

luiance into her proper iiaiuls, or to her appointee or ap- tiiiiianoc 

pointees in writing under her hand, to the intent that the 

same mav be for her sole and separate use, exclusively of tUo 

* ^ ‘ ^ second 

her husband lor the time being, and may not be subject to sum of—t. 

his power or control, delds, or engagements, and lor which coiiumw* 

the receipts of her, or her appointee or appointees, shall 

be ellectnul discharges, notwithstanding her coverture, for her ah- 

And to the use and intent that the several other persons aud the*** 

hereinallor named may receive out of tlic same premises the 

several annuities or yearly rent'Charges hereinatlter-mcii- 

® , . her tor her 

tioned, for their respective Jives, clear of taxes and without separate 
deductions, that is to say, my sister, J. 11., one annuity or ”,v*dy*of'^' 

yearly rent-charge of-/. for her life; II. D. (husband of 

iny late sister, Al. D.) one annuity or jearly rent-charge of 

-/. for his life ; my niece M. A. (daughter of my said 

late sister) aiiiinity or ) early rent-charge of-/. fi»r the several 

her life; n^niece K. B. (daughter of my late sister E. S.) sons after- 

one annuity or yearly rcnt-churgc of-/. for her life; 

E. B. (son of my said niece K. B.) one annuity or yearly ccive the 
rent-charge of-/. for his life; my niece J. iVI. (the wife unities 


or 


of T. M.) one annuity or )early rent-cliarge of —fiir her ^cs^atler- 
life; my niece I. M. (the wife of J. Mj on© annuity or 

yearly rent-charge of-/. for her life ; E. B. (my wife’s respective 

brother) one annuity or yearly rent-charge of-Z. for his 
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No. 13. life; A. B. (my wife's sister) one annuity or yearly rent- 

charge of - 1. for her life ; E. A. (daughter of N. J. 

may re- ’ *leceased) one annuity or yearly rent-charge of-/. for her 

ceive, &c. Jifo. E. W. (my late housekeeper) one annuity or yearly 

rent-charge of-/. for her life; and J. P. one annuity or 

yearly rent-charge of- 1. for his life; all the said seve¬ 

ral annuities or yearly rent-charges hereinbefore directed to 
be paid out o^ and charged upon, the said estates and pre¬ 
mises in such settlement to be comprised, to be paid to the 
said annuitants respectively, by equal quarterly payments, 
(that is to say) on the 35th day of March, the 24th day of 
June, the 29th day of September, and the 25th day of 
December in every year; the first quarterly payment of the 
said annuities respectively to begin and be made on the first 
of the said quarter days that shall happen next after my de¬ 
cease, with powers of distress and entry upon, and percep¬ 
tion of the rents and profits of the same premises, to be li¬ 
mited and reserved to the said several annuitants in the 
usual manner, for better securing and compelling the pay¬ 
ment of the said several annuities or yearly rent-charges, 
jecfliicre- And as to the said estates and premises so to be charged, 
the powers subject thereto, and to such powers and remedies for 
and rcinc- recovery thereof as aforesaid, to the use of the first, second, 
covciy third, fourth, fifth, sixth, and all and every other the son 
and sons of my body, lawfully issuing, (whether born in my 
teotator’s life-time or after my death) severally and successively, and 

son and . . , 1,111.. 

sons MIC- in remainder one after another, as they shall be in priority 
intaU male birth, in tail male; remainder to the use of all and every 

to"*hls the daughter and daughters of my body, lawfully issuing, 
daugiitera (whether born in my life-time or after my death) in tail ge- 
In taS with "eral, to take as tenants in common if more than one, with 
maindeTs remainders among them as tenants in common if more 

^ ^ than one, in like tail general; remainder to the heirs of my 

der to tiie ^o^y, lawfully issuing; and for default of such issue, to the 

it!? of W. W. (son of W. W. lato of-, deceased) and 

dei^^^w Assigns, for his life, without impeachment of waste; 
w. for his remainder to the use of my said trustees and their heirs, 
hfachnSen ^*i*‘**‘g life, in trust, by the usual ways and means, to 
in strict preserve the contingent uses and estates, in such settlement 
settlement, limited, from being defeated or destroyed, but to 

9 



App.] Directions for a Settlement, ^c. 391 

permit him and his assigns to receive and take the rents. No. IS. 

issues, and profits of the said estates and premises, during 

his life', to his and their own use; remainder to the use of 

the first, second, third, fourth, fifth, sixth, and all and 

every other the son and sons of the body of the said W. W. 

the son, severally and successively, and in remainder one 

after another, according to their priority of birth, in tail 

male; remainder to the use of my said trustees and their Reraain> 

heirs, during the life of my nephew J. J. upon the trusts 

hereinafter declared concerning the same: remainder to the 

„ , _ ° ’ nnrue the 

use of the first, second, third, iburlh, fifth, sixth, and all Hftoi’j. J. 

and every other the son and sons of the body of my said ti^sL^ a^cr 
nephew J. J. severally and successively, and in remainder t^the* 
one after another, according to their priority of birth, in chndren of 
tail male; remainder to the use of my said trustees and cessionTa* 
their heirs, during the life of my said niece, J. M. upon the 
trusts hereinafter declared concerning tlie same; remainder Samelimi. 
to the use of the first, second, third, fourth, fifth, sixth, oft*era*ajid 
and all and every other the son and sons of the body of the 
said J. M., severally and successively, and in remainder, 
one after another, according to their priority of birth, in 
tail male; remainder to the use of the said trustees and 
their heirs, during the life of L. W., upon the trusts here¬ 
inafter declared concerning the same; remainder to the use 
of the first, second, third, fourth, fifth, sixth, and all and 
every other the son and sons of the body of the said L. W. 
severally and successively, and in remainder, one after ano¬ 
ther, according to their priority of birth, in tail male; re¬ 
mainder to the use of the said trustees and their heirs, dur¬ 
ing the life of J. L., upon the trusts hereinafter declared 
concerning the same; remainder to the use of the first, se¬ 
cond, third, fourth, fifth, sixth, and all and every other the 
son and sons of the body of the said J. L., severally and 
successively, and in remainder one after another, according 
to their priority of birth,' in tail male ; remainder to the 
use of my trustees and their heirs, during the life of my 
said sister, J. T., upon the trusts hereinafter expressed and 
declared of and concerning the same; remainder to the use 
of all and every the daughters and daughter of the said J. T. 
lawfully begotten, or to be begotten, and of all my said 
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brothers and sisters, lawfully begotten or to be liegotten, in 
tail general, to take as tenants in common, if more than 
one, with cross-remuinders among them as tenants in com¬ 
mon, in like tail general; remainder or reversion to the 
use of my own right heirs. And as to the several and par¬ 
ticular uses and estates hereby directed to be limited in such 
settlement, in remainder to the said trnstocs and their heirs, 
during tlic respective lives of the said J. J., J. M., L. W., 
J. Ij.y and J. T., sucli uses and estates siiall therein lie dc- 
cl.ircd to bo so limited to tlic said trustees and their heirs, 
during the continuance of the same respectively, in trust, 
not only to preserve by the usual ways and means, the seve¬ 
ral contingent remainders therein to ho limited, but to ma¬ 
nage and improve the said estates and premises, in such 
manner as to them the said trustees, or the trustees or trus¬ 
tee for the time being, shall seem meet, and to receive 
rents, issues, and profits thereof, and to pay or apply the 
same, or so much thereof as shall remain, after retaining or 
discharging the expences of repairs and improvements, and 
all taxes and other necessary outgoings, aiul tlie poundage, 
salaries, or wages of such person or persons, agent or agents, 
ns they, he, or she may think fit to appoint or employ, to 
oversee, manage, and improve, and receive the rents, issues 
and profits of the said premises, to or for the beiiciit of such 
person or persons, as for the time being shall, under the li¬ 
mitations in such settlement, be entitled to the next estate, 
of and in the said manors and premises therein comprised, 
expectant on the particular use or estate, for the time being, 
vested in possession in my Kiid trustees or their heirs, in 
trust as aforesaid, but subject to a proviso to be inserted in 
such settlement, that if the person or persons for the time 
being, entitled to such next estate, or any of them, he a 
minor or iuiiioi*s, and unmarried, then during the period 
that such person or persons, or any of them, shall be a mi¬ 
nor or minors, and continue unmarried, such part of the 
net rents, issues, and profits of the said premises as such 
unmarried minor or minors would be entitled to, if he, she, 
or they was or were married, or adult, shall be disposed of 
by the said trustees or trustee for the time being, in the 
following maimer, that is to say, any such ycurly sum or 
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i$ums, or such part thereof, as tlicy, he, or she, in their, No. 13. 
his, or her discretion shall think necessary, not exceeding 

-/. per annum, shall bo applied for or towards the maiii< 

teiiancc and education of such minor, or for each of such 
minors, if more than one, until he or she shall attain the age 
of fourteen years, and after that age, and until he or she 
shall attain the age of eighteen years, or shall be married, 

any yearly sum or sums, not exceeding-/. per annum for 

sucli minor, or each such minor, and after the age of cigh> 
teen years, and until he or she shall attain the age of 21 
years, or be married, any yearly sum or sums not exceed¬ 
ing -/. per annum, for such minor, or each such minor; 

and the surplus of such net rents and prolits as such unmar¬ 
ried minor or minors would, if married or adult, bo entitled 
to, remaining unapplied for the last-mentioned purpose 
shall, during such period, be considered as constituting part 
of my residuary personal estate, aud be subject to the dis¬ 
position hereinafter made thereof, and to all tlic trusts and 
powers in this niy will contained respecting the same. And 
1 will and direct that there shall l)e inserted in such settle¬ 
ment, a power or proviso enabling the said W. W., as and 
when he shall be in the actual possession or entitled to the 
rents, issues, and prolits of tlie said estates and premises so 
to be settled by deed or will, to grant, limit, settle, or ap¬ 
point to, or to the use of, or in trust for, any woman or 
women, whom he shall happen to marry, (and that either 
before or after such marriage,) for and during the natural 
life or lives of such woman or women respectively, for her 
or their jointure or jointures, and in bar of her or their 
dower, to take clfect immediately after his decease, any an¬ 
nual sum or yearly rent-charge, annual sums or rent- 

charges, not exceeding -/. by the year, tax-free and 

without any deduction, to be issuing out of, and to be 
charged and chargeable upon all, or any part of the said 
estates and premises, with such powers and remedies for 
recovering the same when in arrear, and to create and limit 
such term or terms of years, for raising and better securing 
the same, as to him shall seem meet. And it is also my 
will, that in such settlement there shall be inserted a power 
OF powers^ enabling the said W. W.; and also the trustees 
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No. IS. or trustee for the time being under such settlement, as and 
when they shall respectively be in the actual possession, or 
entitled to the receipt of the rents and profits, of my said 
manors, hereditaments, and premises, under the limitations 
therein contained, and also during the minority or minorities 
of any such child or children as may be entitled to the free¬ 
hold and inheritance thereof^ under such limitations as afore¬ 
said, to make leases of all or any part of the said premises, 
for any term not exceeding 31 years in possession, and not 
in reversion, or by way of future interest, so as there be 
reserved in every such lease the best and most improved 
yearly rent, to be incident to the immediate reversion of the 
premises so to be demised, that can be reasonably had or 
gotten for the same, without taking any fine, premium or 
foregift for the making thereof, and so as there be contained 
in every such lease a condition of re-entry on non-payment 
of the rent thereby to be reserved, and so as the lessors 
execute counterparts thereof, and do thereby covenant for 
the due payment of the rents, to be thereby reserved, and 
Settlement be not made dispunishable for waste. And it is my will, 
a'proviso' Settlement there shall be inserted a proviso, 

for obUg^r Condition, or clause, enjoining the issue male of my said 
sons taking niece J. M. within six calendar months next after such issue 
llnllmtfons come into possession of the said estates and pre- 

to use the mises. Under the limitations in such settlement, to assume, 

tefttalor's ^ ^ ^ ^ 

aniuanic. take, and use the surname of W. only, and to write and 
sign that surname only in or to all acts, deeds, and instru¬ 
ments, and on all other occasions, and for determining the 
estate tail of such issue, refusing or neglecting to comply 
with such condition, and limiting the said estates and pre¬ 
mises over to those who may be next in remainder expectant 
on such estate tail, under such settlement, or who would 
be entitled to the possession of the said premises, under the 
limitations in such settlement, in case the tenant in tail male 
so refusing or neglecting, were actually dead, without issue 
Seulcmrnt male. And my will further is, that such intended settle- 
a proviso ment shall contain a proviso that in case any of the trustees 
^weriiiga therein named, or any succeeding trustee or trustees in 
chugeand their or any of their place or places (whether introduced 
tion of into the trusts therein contained by nomination or appoint- 
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meot as hereinafter mentioned, or by representation of Isny 
deceased trustee or trustees,) shall di^, or desire to be dis¬ 
charged from, or refuse or neglect to act, or become inca¬ 
pable of acting in the execution of such trusts, or any of 
them, it shall be lawful for the surTiving, or other trustees 
or trustee for the time being (whether he, she, or they, may 
have been created a trustee or trustees, by nomination or 
appointment, or have become so by representation as afore¬ 
said,) by deed or instrument, under hand and seal, attested 
by two or more witnesses, to nominate and appoint any 
other person or persons to be a trustee or trustees in the 
stead of the trustee or trustees so dying, desiring to be dis- 
chari^ed, or refusing or neglecting to act, or becoming inca¬ 
pable of aef^ing as aforesaid; and a clause making the usual 
provision tor vesting l!io trust estates, real and personal, ac¬ 
cording to such nomination or appointment, and for giving 
the same its full etlcct, and enabling the new trustees or 
trustee to execute every trust and power which the old 
trustee or trustees might have done if such appointment had 
not taken place, either alone or in conjunction with the 
continuing trustee or trustees (if any) as the case shall hap¬ 
pen. And also the usual clause for the indemnity of the 
trustees or trustee therein named, their heirs, executors, 
administrators and assigns, and for enabling them to act 
with safety in the execution of the trusts of such settlement, 
and such other clauses as are usual in settlements of the like 
kind. And as to, for, and concerning my said copyhold and 
leasehold estates and premises, or so much thereof as may 
remain unsold, for making good the deficiency of my per¬ 
sonal estate not specifically bequeathed, in answering my 
debts, legacies, and funeral and testamentary charges, I will 
and direct that the said trustees, or the trustees or trustee 
for the time being, do and shall stand seised and possessed 
of the same respectively, (subject to any such mortgage or 
mortgages as may be made thereof as aforesaid,) upon such 
trusts, and for such intents and pnrposes as are hereinbefore 
directed to be limited or expressed, of and concerning the 
said freehold manors and premises therein to be comprised, 
and with, under, and subject to such and the same powers, 
provisos, conditions, limitations, and declarations as are di- 
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rected to be contained therein, conceniinjj the same freehold 
manors and premises, or as near thereto as can or may be, and 
the rules of law. and otpiity and the ditibrent natures of tlio 
estates and tenures will admit. Provided, that it shall belaiC- 
ful for my said trustees, tlicir executors, administrators, and 
assig^ns, as and wlien tlioy in tiicir discretion shall think proper, 
or see occasion, to renew the lease and leases of all or any part 
of my leasehold premises, and pay the lines and fees, and other 
expenccs necessary to be paid for sucli renew'al or renewals, 
out of any monies which may be in tlieir hands by virtue of 
this my will, and to rebuild or repair all or any of the mes¬ 
suages or tenements, to be demised by such renewed lease or 
leases, (if such renewal shall be obtained on terms of rc<» 
building or repairing,) and to pay the expcnces of such re¬ 
pairing or rebuilding, in like numiicr us 1 ha\e directed with 
respect to the expcnces of such renewals aforesaid; all 
which renewed leases shall be vested in tiiein tlie said trus¬ 
tees, their executors, administrcitors, and assigns, upon the 
same trusts, and for the same intents and purposes, and with, 
under, and subject to tlie .same powers, provisos, conditions, 
and declarations, as are contained and referred to in this my 
will concerning the present subsisting leases, or the premises 
therein comprised. Provided, and my will further i.s, that 
it sliull bo lawful for my said trustees, their heirs, executors, 
administrators, and assigns, in t1;e nieuii time, until .such set¬ 
tlement of my .said estates sliall be made as hereinbefore 
directed, to make or grant leases of all my said freehold, and 
also of my said copyhold and leasehold manors and pre¬ 
mises hcrein1)cforc devised to them upon trust as aforesaid, 
which may be remaining unsold, for any term nut exceeding 
SI years in possession, reserving the improved rents, and 
without taking fines, and subject to the like restrictions us 
are mentioned with respect to leases to be made under the 
power of leasing directed to be in.sertcd in the said intended 
settlement, and to appoint such persons as tlit'y shall think 
proper to oversee, manage, and improve iny said estate.s and 
premises, and to receive the rents, issues, and profits thereof, 
and to pay or allow to, or permit such overseer or overseers, 
receiver or receivers, to retain such poundage, or sniii or 
sums of money, by way of salary or wages, us iny said trus- 
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tees or the trustees or trustee for the time bcin^ shall think 
meet or reasonable. And I give the folloyi^ing legacies, ^ that 
is to say,’ to niy said wife —/. for mourning, and her imme¬ 
diate occasions, and to my other executors and trustees. 
above-named 100/. each, as a small acknowledgment for 
the. trouble they will have in the execution of tliis my will. 
And I desire my executors to give mourning and one year’s 
wages, (over and above what may be due for wages) to all 
such my servants as they in their discretion may think pro¬ 
per. And I give to my said nephew J. A. —/. to l)e paid to 
him at his age of 21; to D. C. —/.: to my nephew L. —/.; 
to my Jiiccc E. F. —/. at and when she shall arrive at her 
age of 21, or be married; to my nephew T. D. —/. at his 
age of 21, with interest in the mean time; to R. S. and 
J. F. —/. each, at their several ages of 21; and unto each of 
my nieces A. J. and J. S. —/.; unto K. and A. H. —/.; 
unto J. 13.. 11.13. and C. 13. children of my niece D. N. —/, 
each; all the said legacies to be paid to the respective legatees 
within 12 months ailer my decease, (save and except those 
given to my said wile, my said trustees and executors, and 
my servants, which arc to bo paid immediately after my 
death). And 1 give unto the said Sarah S. the daughter of 

-, the sum of —L on the day of her marriage; and 

1 give after her decease the said sum of —/. unto such child 
or children of her the said S. S. as shall attain the age of 21 
years, to be divided among them (if more than one) in equal 
shares, and if but one, the whole to go to such one child as 
shall attain the said age. '^riio portion or portions of such of 
them as may attain the said age, in the life-time of the said S. 
S., to be a vested interest or vested interests, though not 
))ayablc till after her death, and the interest of the presump¬ 
tive portions of such of her children as may be under the 
said age at the time of her death, or so much thereof as shall 
be thought necessary, to bo applied for or towards the main¬ 
tenance and education of such infant child or children, until 
he, she, or they sluill attain the said age; and the surplus 
•dividends, or interest w'hich may not be applied ibr that pur¬ 
pose to accumulate’and go along with the original share or 
shares; or in case there shall be no such children who shall 
attain die said age, such accumulations to fall together with 
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No. 13. the principal sum into my residuary personal estate. And I 

give unto J. W. daughter of my said nephew-, 200/. 

but the same not to be vested in or paid to her till she shall 
attain the age of 21 years, and not to bear interest in the 
mean time; I give unto J. R. daughter of ■■—■■■■ , 500/. 

but the same not to be vested in or paid to her till the age of 
81 years, and not to bear interest in the mean time; I give 

unto J. B. eldest son of the said E. . whom I have 

hitherto brought up and taken under my protection, —/. 
over and above what he may participate in the —/. herein¬ 
before given among the childfen of the said E.-, but 

the same not to be vested in or paid to him till his age of 21 
years, and not to bear interest in the mean time; and unto 
such child or children of my said nephew 1. J., (born in his 
life-time or after his death) as shall attain the age of 21 years, 
the sum of —/. to be divided between or among them, if more 
than one, share and share alike, and ifbut one then the whole 
to such one chUd as shall attain such age, and not to bear 
interest in the mean time. And after the decease of my said 
niece 1. M., 1 give unto such child or children of her, now in 
being or hereafter to be born, as shall live to attain the said 
age of 21 years, the sum of the same to be divided be¬ 
tween or among them (if more than one), share and share 
alike, and ifbut one then the whole to such one child as shall 
attain the said age, and not to bear interest in the mean 
time, but the portions of such of them as shall attain the age 
of 21 years in his life-time, shall be vested interests, though 
not payable until after her death, and after the decease of my 
said niece I. M. I give the sum of —/. to such child or child¬ 
ren of her now in being, or hereafter to be born, as shall 
attain the age of 21 years, the same to be divided between or 
among them if more than one, share and share alike; and if 
but one, the whole to such one child as shall attain the said 
age, and not to bear interest in the mean time; but the por¬ 
tions of such of them as shall attain the said age in her life¬ 
time, shall be vested interests, though not payable till after 
her death. And 1 give after the decease of the said E., un*^ 
to such child or children of him the said E., bom in his life¬ 
time, or after his decease as shall attain the age of 8i years, 
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—the same to be divided among them, if more than one, in No. 13. 
equal shares, and if but one, the whole to go to such one 
child as shall attain the said age, and not to bear interest; 
save that in case of the death of the said E., having a child 
or children under the age ot'2l years, my will is that my said 
trustees or trustee for the time being shall and may pay and 
apply any sum not exceeding the sum of 50L per annum, by 
equal quarterly payments, for and towards the maintenance 
and education of such infant child or children, until he, she, 
or they shall attain the age of 21 years. And T will that the 
portions of such children of thb said E. as Shall attain the 
said age of SI years in his life-time, shall be vested interests, 
though not payable till after his death. And as a further 
provision for the said E. B., whom I have hitherto brought 
up and taken under my protection, 1 empower my said trus¬ 
tees or trustee for the time being, to apply such sum and 
sums of money (not exceeding ——in the whole) for plac¬ 
ing out the said E. B., apprentice to some profession or 
trade as they the said trustees or trustee shall think proper, 
recommending to his choice the profession of ———, when 
and so soon as he shall arrive at a proper age for that pur¬ 
pose. And 1 declare that such sum or sums as may be 
thought lit to be applied for that purpose, shall be consi¬ 
dered as falling under the class of my pecuniary legacies. 

And I give and bequeath unto my said trustees and execu¬ 
tors, the exchequer aniinity of —A which T purchased for the 
life of my said niece 1. M. my nominee, in trust, to pay and 
apply the same as she my said niece, notwithstanding her 
present or future coverture, shall by any note or writing un¬ 
der her hand, direct or appoint, and in default, at any time, 
of such direction or appointment, then shall and do pay the 
same into her proper hands, for her own sole and separate 
use and benefit, to the intent that the same annuity or any 
part thereof may not be subject to the debts, power, or con¬ 
trol of her present or any future husband; and I declare that 
the receipt or receipts of her, or of the person or persons to 
whom she may direct the same to be paid, shall from time 
to time, notwithstanding her coverture, be a sufficient dis¬ 
charge or discharges for the said annuity, or so much there¬ 
of as in such receipt or receipts shall be acknowledged or 
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expressed to be received. And I release to ————, 
the debt secured to me by Iiis bond, and a judgment thereon, 
and desire my executors to deliver to him the said bond to 
be cancelled, and to acknowledge satisfaction on the judg¬ 
ment at his costs. And 1 give all the goods and fixtures 
belonging to me, and now at or upon iny farms and lands in 

. . , in the occupation of-, unto ■ — ■«, to 

and for his own use, without any account to be rendered by 
him to my executors, in respect thereof, which bequest, to¬ 
gether w ith the legacy of- 1. hereinbefore given to him, 

I consider as sufficient, hating heretofore amply advanced 
him. And I give and bequeath all the rest and residue of 
my personal estate and effects, of wliat nature or kind soev(;r 
the same may be, unto my said trustees, their heirs, execu¬ 
tors, administrators, and assigns, upon trust, that my said 
trustees, or the trustees, or trustee, for the time being, do 
and shall invest the same in the purchase of iimnors, mes¬ 
suages, lands, tenements or hereditaments, of a clear and in¬ 
defeasible estate of inheritance in fee-simple, in possession, 
to be situate or arising somewhere in that part of Great 
Britain, called England; and do and shall convey, settle, 
and assure such manors, messuages, lands, tenements, or he¬ 
reditaments, as may be so purchased, to such and the same 
uses, upon such and the same trusts, and for such and the 
same intents and purposes, and w'ith, under, and subject to 
such and the same powers, provisos, limitations and declara¬ 
tions, as are hereinbefore directed to be limited, expressed or 
declared in and by such settlement as aforesaid, of and con¬ 
cerning such of the freehold manors, and liereditamcnts de¬ 
vised by this my will, as are inU'iided to be comprised in the 
same settlement, or such and so many of tlieni as shall be 
then subsisting, undetermined, or capable of taking effect. 
Provided, and my will is, that it shall be lawful for my said 
trustees, or the trustees, or trustee, for the time being, to place 
outmy residuary personal estate, in the mean time, and from 
time to time until a convenient purchase, or purchases of lands, 
or hereditaments can be found, in the public funds, or upon go¬ 
vernment or real securities at interest, in their, Iiis, or her 
names or name, and when and as often as it may be thought 
prudent or proper to call in the principal money so placed out, 
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or to sell and transfer such funds or securities, and to rein¬ 
vest the principal money so called in, or arising by such 
sale or transfer, in or upon any new, or other funds or secu¬ 
rities of the like kind, and so fi'oin time to time to vary, 
alter, or transpose all such funds or securities for others of 
• the same nature, so often as it may be thought meet. And 
my will is, that the dividends and interest arising from* all 
such principal money, funds, and securities, shall, from time 
to time, go and be paid to such person or persons, and be 
applied ibr such intents and purposes, as the rents and 
profits of the lands, or hereditaments, to be purchased there¬ 
with, and settled as aforesaid, would go or be payable, or ap¬ 
plicable unto, in case such purchase and settlement were 
actually made. Provided, and my will further is, that when, 
and so often as any of them, the said, &;c. my said trustees 
hereby appointed, or any succeeding trustee or trustees, 
(whether introduced into the trusts of this my will, or any 
of them, by nomination or appointment under this present 
power, or by representation of any deceased trustee, or trus¬ 
tees,) shall die, or refuse, or neglect to act, or be desirous 
to be discharged fi'om, or become incapable of acting in the 
execution of the said trusts, or any of them, it shall and may 
be lawful for the surviving, or other trustees, or trustee, for 
the time being, whether introduced into such trusts by no¬ 
mination or appointment, or by representation as aforesaid, 
by any deed or writing, deeds or writings, under his, her, or 
tlieir hand and seal, or hands and seals, attested by two or 
more credible witnesses, to nominate and appoint any other 
person or persons to be a trustee or trustees ibv the purposes 
herein mentioned, or any of them, in the stead of such trus¬ 
tee or trustees, so dying, or refusing, or neglecting to act, or 
being desirous to be discharged as aforesaid. And the said 
trust estates, whether real or personal, siiall upon, or so 
soon as conveniently may be after every such nomination or 
appointment, be conveyed, assigned, and transferred, so as 
that the same may be vested in such new trustee, or trustees, 
(if any) their heirs, executors, administrators, and assigns, 
according to the nature and quality thereof respectively. 
And if there shall be no continuing trustee, then wholly in 
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Nci. 13. such new trustee^ or trustees, os the case may happen, and 
his or their heirs, executors, administrators, and assigns, ac¬ 
cording to the nature and quality thereof respectively, upon 
the trusts, and for the intents and purposes, and with, under, 
and subject to the powers, provisos, and declarations ex¬ 
pressed or declared concerning the same respectively by this 
my will, or such and so many of them as shall be then sub¬ 
sisting, or capable of taking eftect; and every such new 
trustee, his heirs, executors, administrators, and assigns, 
shall have, and be invested with every power and authority 
hereby delegated to the trustees herein named, cither alone, 
or ill conjunction with such former trustees, or trustee, as 
the case shall be. Provided also, that my said trustees res¬ 
pectively, for the time being, shall be charged, and charge¬ 
able only with such monies as they respectively shall have ac¬ 
tually received, and that one of them shall not be answerable 
or accountable for the other, or for the acts, receipts, neglects 
or defoults of the other of them, but each only for his, her, or 
their own acts, receipts, neglects, or defaults; neither shall 
they, my said trustees, for the time being, be answerable or 
accountable for any misfortune, loss, or damage, that may 
happen, of or to the said trust estates, monies, and premises, 
or any part thereof, except the same shall happen by or 
through his, her, or their wilful default respectively. And 
also, that my said trustees for the time being, and each of 
them, their, and each of their heirs, executors, administra¬ 
tors, and assigns, shall and may, by and out of th(! monies 
that shall come to their respective hands by virtue of the 
trusts aforesaid, retain to, and reimburse herself, himself, and 
themselves respectively, and allow to his, her, or their co- 
trustee or co-trustees, all such costs, charges and cxpences, 
as they, either, or any of them shall or may respectively sus¬ 
tain, expend, disburse, or be put unto, in or about the exe¬ 
cution of the trusts hereby in them reposed, or in any wise 

relating thereto. And I appoint- ^ -and 

•-, executrix and executors of this my will. And I 

also appoint them, and the survivor and survivors of them, 
guardian and guardians of such child or children as 1 may 
have, whether born in my life, or after my decease, during 

1 
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their respective minorities. And 1 revoke all former and No. 13. 
other wiJls by me at any time heretofore made, and declare 
this only to be my last will and testament. In witness, &c. 


No. 14. 


A Merchant's Will, providing for the continuance of his 
trade, under the management of his executors, for the ie- 
nefit of his family, and for the future irdroductiois of his 
sons into the business. 


THIS is the last will and testament of me,-of 

-. I direct that my executors, hereinafter named, 

do and shall, within one month alter my interment, cause a 
full, true, and accurate inventory schedule and account to be 
made and taken of all and singular my estate and effects of 
every nature or kind whatsoever, whether real or personal, 
and that five fair copies thereof shall be transcribed and 
signed by all my said executors, and that one of the said 
copies so signed .as aforesaid, shall be delivered to each of 
i]iy said executors, for his own use. And 1 will and direct 
tliat all such debts and sums of money as 1 shall justly owe 
at the time of my decease, together with the cxpeiices of my 
funeral, and the probate of this my will, and the execution 
thereof, he fully paid and satisfied by my said executors, out 
of my personal estate. 1 give and be{|ueath to my dear 
wife, S. T., the sum of 100/. to be paid to her immediately 
after my decease; and to each of my children, who shall be 
th^n living, the sum of 20/., to be applied by their mother, 
for their use in mourning and necessaries, immediately after 
my decease. 1 give and bequeath unto my said wife, S. T., 

2d2 
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No. 14. over and above the e-states which are already settled upon 
her, (situate, &c.) one annuity, or yearly sum of 400/. for 
and during the term of her natural life, in case she shall so 
long continue my widow; and I do hereby direct tliat the 
same shall be charged upon the interest to arise, accrue, or 
be paid, as hereinafter is mentioned, from or by the capital 

to be employed in my trade or business of-, which is 

to be carried on by my said executors, according to the direc¬ 
tions hereinafter for that purpose given and contained: and 
that the said annuity, or yearly sum of 400/. shall be paid to 
her, my said wife, by four equal quarterly payments, on 
Lady-day, Midsummer-day, Michaelmas-day, and Christ- 
mas-day, in every year, the first payment thereof to begin 
and be made on such of the said days as shall next happen 
after my decease. But in case my said wife sliall marry 
again, at any time after my decease, then, and in such case, 
1 revoke the said bequest of the said annuity of 400/. here¬ 
inbefore given to her, and direct that the same shall, from 
thenceforth, cease and determine; and instead thereof, I give 

and bequeath unto-and-, one annuity or yearly 

sum of 300/., for and during the remainder of the natural 
life of my said wife, subject nevertheless to the proviso 
hereinafter contained, for determining the same, to be 
charged upon the interest to arise, accrue, or be paid, ns 
hereinafter is mentioned, from the capital employed in my 
said trade or business, and to be payable at or upon the like 
fi)ur equal quarterly days of payment as aforesaid, that is 
to say. Lady'day. Midsummer-day, Michaelmas-day, and 
Christmas-day, in every year: and the first payment of the 
said annuity of 300/. to begin and be made on such of the 
said days as shall first and next happen after such second 
marriage of my said wife, upon trust, nevertheless, that they, 
the said trustees, or the survivors or survivor of them, or the 
executors or administrators of such survivor, do and shall 
pay the said last mentioned annuity of 300/. from time to 
time, as and when the same shall become due and payable^ 
and be received by them as aforesaid, unto my said wife, 
S. T., in the manner hereinafter expressed. And 1 hereby 
expressly will, direct and declare, that the said annuity, or 
yearly sum of 300/. or any part thereof, shall not be subject, 
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or in any manner liable- to- tlie debts, control, engagements^ No. 14. 

or intermeddling of any husband, with whonv ray said wife 

shall hereafter happen to intermarry, but that the-same shall, 

from time to time, be paid into her hands, to and for her 

own sole separate and peculiar use and benefit, and not into 

the hands of any other person or persons whomsoever. 

And that the receipt and receipts of my said wife, under 
lier hand alone, notwithstanding her coverture, shall, from 
time to time, be a good and sufficient discharge, and good 
and sufficient discharges, to my said trustees, for so much of 
the said last mentioned annuity, as in such receipt or re¬ 
ceipts sliiill be acknowledged or expressed to have been re¬ 
ceived. (Proviso for restraining her from assigning the an¬ 
nuity, sec page .371). And my will is, that it shall and may Powfr to 
l)e lawful to and for my said wife, in case she shall continue djgposc*b^ 
niy widow until the time of her decease, (but not otherwise) 

. . . .. 50001. to 

in and by her last will and testament in writing, to be by her be paid out 
signed and published in the presence of, and attested by two due'of the 
or more credible witnesses, to give, bequeath and dispose of 
the sum of 5000/. to be charged and chargeable upon, and be reduced 
raised and paid out of the residue of my personal estate, upon her 
unto such person or persons, in such parts, shares, and pro- ^Yiu!**'** 
portions, and in such manner and form as she shall think fit.- 
But in case my said wife shall marry again at any time after 
my decease, and she shall not, at any time during her life, 
have forfeited the said annuity of 300/. under the proviso 
hereinbefore for that purpose contained, then, and in such 
case, but nut otherwise, it shall and may be lawful to and 
for my said wife, by her last will and testament, to be exe¬ 
cuted and attested in such manner as aforesaid, to give, be¬ 
queath, and dispose of the sum of 2000/. only, to be in like 
manner charged, and chargeable upon, and raised and paid 
out of the residue of my said personal estate, unto such 
person or persons, in such parts, sluircs, and proportions, 
and in such manner and form as she shall think fit; and 1 do 
hereby charge, and make chargeable the residue of my per¬ 
sonal estate and effects, with the payment of the said sum of 
5000/. to the legatee or legatees tliercofj to be named in the 
last will and testament of my said wife, in case she shall 
- continue my widow until the time of her decease; or in case 
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No. 14. of her marrying again, then with the payment of the sai4 
sum of 2000/. to the legatee, or legatees thereof accord¬ 
ingly. And my will is, that my said wife shall and may re¬ 
side in the house wherein I now dwell, situate at- 

aforesaid, incase she shall think proper so to do, and shall 
and may have and enjoy the use of all my furniture, plate, 
linen, china, and glass, which shall ))e therein at the time of 
my decease, for and during her life, if she shall so long con¬ 
tinue niy widow, and unmarried, but not otherwise. And in 
case she shall think proper to quit the said house, at any 
time after my decease, then I give and bequeath unto her, 
my said wife, the sum of 500/., in order to settle her in, and 
furnish for her any other habitation she may choose to reside 
in. And it is my will and mind, and T do hereby direct that 

the sum of-/. per annum, shall be allowed and paid out 

of the interest to arise, and accrue, as hereinafter is men¬ 
tioned, from or by the capital to'be employed in my said 
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trade or business of 


to be carried on by my said 


executors, as hereinafter mentioned, for the maintenance and 
education of each of my daughters, E., S., and M.; and also 

the like sum of-/. per annum, for the maintenance and 

education of each and eveiy^ other daughter I may hereafter 
have, until my said daughters, K., S., and IVl., and my said 
other daughters shall respectively attain the said age of 12 
years. And that from and after their respectively attain- 
ir/g the age of 12 years, the sum of 100/. per annum, s-liall 
be allow'ed and paid out of the said interest to arise 
or accrue as aforesaid, for the maintenance and educa¬ 


tion of each and every of my said daughters, until they 

respectively shall attain the age of 21 years, in case they 

shall so long continue sole and unmarried, but not otherwise. 

To invest And my will is, and I do hereby direct that the said (trus- 

tees) or the survivors and survivor of them, or the execu- 

daughtcr tors or administrators of such survivor, do and shall as and 

comes of 1 /. 1 • 1 I I Ti rt 

Hffe, nnd to when'each of them my said daiiglitcrs E., S., and M., and as 

tixcstTo”* when each and every.siich other daughter as I may here- 

toUrsepa- *^^^'** have, shall respectively attain the age of 21 years, or 

rate use. marry with the consent of my trustees or trustee for the time 

being, or the major part or equal number of them, by and 

out of my personal estate, lay out and invest the sum of 
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5000/, in the purchase of an equivalent share or shares of 
the parliamentary stocks or funds of Great Britain, in their, 
his or her own names or name, and that they the said trus¬ 
tees, or the survivors or survivor of them, or the executors 
or administrators of such survivor do and shall stand and be 
possessed of and interested in the stocks, funds, or securities, 
so to be purchased as aforesaid, upon the trusts, and to and 
for the intents and purposes hereinafter expressed and de¬ 
clared of and concerning the same, (that is to say) upon trust 
to pay to, or otherwise suiHciently authorize and empower 
every such daughter so attaining the said age of 21 years, to 
have, receive, and take the interest, dividends, and annual 
produce of the stocks, funds, or securities so to be purchased 
with one of the said sums of 5000/. during her life, for her 
own sole, separate and pecii^r use and benefit, and so as 
the same or any part thereof shall not be subject or in any 
manner liable to the debts, control, engagements, or inter- 
meddliiig of any husband whom such daughter may happen 
to marry. And my will is, and I do hereby expressly direct 
and declare that the receipt and receipts of every such daugh¬ 
ter under her hand shall, notwithstanding her coverture, be 
a good and suiFicient discharge to my said trustees or trus¬ 
tee for the time being, for so much of the said dividends, in¬ 
terest, or annual produce, as in such receipt or receipts shall 
be acknowledged or expressed to have been received. Pro¬ 
vided always, and 1 do hereby declare my will and mind to 
be, that it shall not be lawful for my said daughters respec¬ 
tively to charge, sell, assign, or otherwise dispose, by way of 
anticipation, of the interest, dividends, and annual produce 
so to them respectively payable as aforesaid, and that not- 
w ithstanding such charge, sale, assignment, or other dispo¬ 
sition, it may and shall be lawful to and for my said trustees, 
or the trustees or trustee for the time being, and they, he 
and she is and are hereby required, to pay the said interest, 
dividends, and annual produce, into the proper hands of my 
said daughters respectively, for their respective, separate, 
and peculiar use and benefit upon their own respective re¬ 
ceipts. And my will is, and I do hereby direct, that from 
and after the decease of every such daughter of my body, 
they my said trustees, or the survivors or survivor of them, 
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or the executors or administrators of such survivor, do and 
shall stand and be possessed of, and interested in the said 
stocks, funds, or securities so to be purchased with the said 
sum of 5000/. the interest, dividends, and annual produce 
whereof are hereinbefore directed to be paid for life to such 
daughter so during as aforesaid, upon the trusts, and to and 
for the intents and purposes hereinafter mentioned, express¬ 
ed, and declared of and concerning the same, that is to say,- 
in trust for all and every or such one or more exclusively of 
the children of such my daughter, or in trust for all and* 
every or such one or more exclusively of the issue, born in 
the life-time of such iny daughter, of any such child or child¬ 
ren, or both, in such manner, with such provisions for their 
respective maintenance or education, and if more than one 
such child or issue, in such slftres and proportions as such' 
ray daughter respectively by any deed or deeds, or instru¬ 
ment or instruments, in writing, to be by her scaled and de¬ 
livered, or by her last will and testament to be by her signed 
and published as aforesaid, shall from time to time direct or 
appoint. And in'default of appointment of the same, under 
the power hereinbefore contained, or so far as such appoint¬ 
ment shall not extend, and subject to the trusts hereinbefore 
declared of the same, upon trust for all and every the child 
and children of such my daughter, who being a son or sons 
shall attain the age of 21 years, or being a daughter or 
daughters shall attain that age, or marry with such consent 
as aforesaid, equally to be divided between or amongst them, 
if more than one, share and share alike, and if but one such 
child then for such one child. And niy further will is, and 
I do hereby direct, that in default of appointment respec¬ 
tively as atbresaid, after every such my respective daughter's 
decease, the dividends and interest, and annual produce of 
the stocks, funds, or securities on which the said 50001. shall 
have been invested, to the dividends, interest, and annual 
produce of which such daughter shall have been entitled, or 
so much as shall be thought necessary by my said trustees or 
the trustees or trustee for the time being, of the said divi¬ 
dends, interest, and annual produce, shall be applied in, for, 
and towards the maintenance and education of such her 
child or children during his, her, or their respective mino- 
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rities; and the residue thereof shall be invested in or upon 
such securities as aforesaid, and accumulated in the way of 
compound interest; and that such accumulations shall be in 
trust for the persons who, under the trusts hereinbefore or 
hereinafter declared, shall become absolutely entitled to the 
funds whence such accumulations shall have proceeded. 
And in case any such my daughter shall have no child, who 
being a son shall attain the age of iSl years, or daughter who 
shall attain that age, or marry with such consent as afore¬ 
said, then and in such case, and in default of appointment 
respectively as aforesaid, in trust, that ray said trustees, or 
the survivors or survivor of them, or the executors or admi¬ 
nistrators of such survivor, do and shall stand and be pos¬ 
sessed of and interested in the said stocks, funds, and secu¬ 
rities, the interest, dividends, and annual produce whereof is 
hereinbefore directed to be paid to such my daughter for her 
life as aforesaid, in trust, for such person or persons, in such 
shares and proportions, and in such manner and form, as 
such daughter shall by any deed or deeds, or instrument or 
instruments, in writing, to be by her sealed and delivered, or 
in and by her last will and testament in writing to be by her 
executed and attested in such manner as aforesaid, direct, li¬ 
mit, or appoint; and for want of such direction, limitation, 
or appointment, and as to so much or such part thereof 
whereof no such direction, limitation, or appointment shall 
be made, upon trust, for my said wife, if she shall be then 
living and shall have continued my widow, and all and every 
my children now born or hereafter to be born, who being a 
son or sons shall attain the age of 21 years, or being a daugh¬ 
ter or daughters shall attain that age, or marry with the 
consent of my trustees or trustee for the time being, or the 
major part or equal number of them, to be divided between 
or amongst my said widow and children, share and share 
alike; but in case my said wife shall be then dead, or shall 
not till then have continued my widow, upon trust, for 
all and every my children now born or hereafter to be 
born, who being a son or sons shall attain the age of 21 
years, or being a daughter or daughters, shall attain that 
age, or marry with such consent as aforesaid, to be divided 
between or among them, if more than one, share and share 
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No. 14. alike, and if but one such child, then the whole to be in trust 
for that one child, and if I shall have no child, then the 
whole to be in trust for my wile, if she shall be then living* 
and shall have continued my widow as afbreshtd. And my 
will is, and I do hereby direct, that the sura of 70/. per 
annum shall be allowed and paid out of the interest to* 
arise or accrue as hereinafter is mentioned, from or by tlie 
capital employed in my said trade or business to be carried 
on by my said executors as hereinafter is mentioned, for the 
maintenance and education of each of my sons now born, or 
hereafter to be born, until they shall respectively attain the 
age of 12 years, and from and after their respectively at¬ 
taining that age, that the sum of 100/. per annum shall be 
allowed and paid, out of the interest to arise or accrue as 
aforesaid, for the maintenance and education of each of my 
said sons now born or hereafter to be born, initil they shall 
respectively attain the age of 21 years. And whereas I 
tliink it will be advantageous to my sons that the trade or busi¬ 
ness, which I now carry on at-aforesaid, shall bo conti¬ 

nued after my decease, and preserved for them or such of them 
as may choose to carry on the same, when they sliall attain a 
proper age ; and I am therefore desirous of giving my said 
wife and iny said trustees hereinafter named, full power to 
continue and carry on the same in such manner as is herein¬ 
after-mentioned : now 1 do for that purpose give and bequeath 
all my capital and stock in trade, and all my cash, debts, 
and effects which shall be employed in or belonging to the 
said trade or business at the time of ray decease, unto my 
said wife and the said trustees, their executors, administra¬ 
tors, and assigns, upon the trusts, and to and tor the intents 
and purposes hereinafter mentioned, expressed and declared 
concerning the same, (that is to say) upon trust, that they 
my said wife, and the said ftrustees), and the survivors and 
survivor of them, and the executors or administrators of 
such survivor, may and shall carry on the said trade or bu¬ 
siness of a-, for the term or time, and in manner 

hereinafter-mentioned, (that is to say) if all my sons, W., F., 
To be car- T., and G., shall attain the age of 21 years, then until the 
the execn- youngest of iny said sons shall attain the age of 21 years; but 
youngest'* ^ attain the age of 21 yean, 
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then until the last of them attaining the age of 31 years, 
shall actually attain that age, or for such further or longer 
period as may be necessary for the purpose of performing 
the trusts hereby in them reposed of or concerning the said 
trade or business. And I give and bequeath unto such of 
them the said (trustees) as shall prove this my will, and act 
in the execution of the trusts thereof, but not otherwise, for 

his trouble therein, the annual sum of - 1. to commence 

and be computed from the time of my decease, and continue 
until my second son for the time being, shall attain the age 
of 32 years, the same to be paid annually^ and after the 
same rate for any less time than a year that shall happen of 
the period between the time of my decease, and such my se¬ 
cond son’s attaining the age of 22 years as aforesaid. And my 
will is, and I do hereby direct, that they the said (trustees,) 
and the survivors and survivor of them, and the executors 
or administrators of such survivor, do and shall, immediately 
after my decease, cause a full, true, and just account in 
writing, to be made and taken of all the capital, stock, and 
cash employed in the trade aforesaid, and all the debts and 
things which shall be then belonging, due, and owing to the 
said trade, and of all such debts as shall be due or owing 
from or by the said trade to any person or persons; and do 
and shall cause a Just valuation and appraisement to be 
made of all the particulars in the said account, in order that 
the net amount of the capital then employed in the said 
trade may clearly appear; and that my said trustees, and 
the survivors and survivor of them, and the executors or 

administrators of such survivor, do and shall, on- 

next after my decease, or within one calendar month then 
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next following, and so yearly and every year whilst the said 
trade shall be carried on by them, in pursuance of the 
powers herein for that purpose contained, on the same day, 
or within one calendar month next afterwards, cause to be 
made up and stated a full and accurate account, statement, 
and adjustment of the accounts of the said trade, and shall 
and do cause to be made and taken, a like account, in writ¬ 
ing, of all the stock, monies, debts, and other things which 
shall be then belonging, due, or owing to the said trade, 
and of 'all such debts, as shall be due or owing fron\ or by 
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No. 14. the said trade, to any person or persons whomsoever, and 

do and shall cause a just valuation and appraisement to be 

The profits niade of all the particulars included in such account; and 

in Ae^Sst prpfits and gains which shall arise, or be made from. 

place to an- or by the said trade, shall in the first place be liable to an^ 
swer the ^ 

interest of swer interest alter the rate of 51. per cent, per annum, upon 
centper amount of the capital in cash and efiects, which shall 

the net a* ^ employed in the said trade, including 

mount of the debts owing to tlie trade, of which interest a distinct 
employed*' account shall be kept j and out of such interest my said wife 
The annul- shall have, receive, and be paid the annuity hereinbefore given 
wife, and ^cr, or ill trust for her as aforesaid, and the said several 
Bumrb"*' sums hereinbefore directed to be allowed and paid, for the 
fore direct- maintenance and education of my said sons and daughters 
lowed and respectively, shall be allowed, deducted, and paid; and sub* 
comeo*utof the said interest shall, from time 

to time, be laid out in, or invested upon, the parliamentary 
stocks or public funds of Great Britain, or at interest upon 
government securities in England, to be from time to time 
altered and varied at the discretion of my said trustees, or 
the trustees or trustee for the time being, so that the same 
and the resulting income and produce thereof may be accu* 
mulated in the way of compound interest, until the same 
shall be divided amongst my sons, as well those already 
born as those hereafter to be born, in the manner next 
hereinafter mentioned, (that is to say) the same shall be di¬ 
vided into as many sliares as I shall have sons already born> 
or hereafter to be born, and when each of my said sons shall 
attain the age of 21 years, he shall have and be entitled to 
one of such shares, and the same shall be paid to him as fol¬ 
lows, (that is to say) one moiety or half part of such share 
immediately on his attaining the age of 31 years, and the 
other moiety or half part of such share, together with the 
intermediate accumulations of such moiety, on his attaining 
the age of 35 years ; and each of such my said sons shall, 
from and after his attaining his age of 31 years, also have 
and receive a proportionable part or share of the gains to 
arise or accrue on the said capital, after payment of the said 
annuity to his mother, and the several sums hereinbefore 
directed to be allowed and paid thereout as aforesaid. And 
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I do hereby declare my will and mind to be, that the over¬ 
plus of the said profits and gains, after answering interest 
upon the said capital as aforesaid, shall from time to time 
be added to the said capital, and shall be therewith em¬ 
ployed ill carrying on the said trade or business as herein¬ 
before directed. Provided always, that in case arfy of my 
said sons shall depart this life under the age of 21 years, 
then and in such case, and so often as the same shall hap¬ 
pen, the part or share of such son so dying, of and in the mo¬ 
ney so directed to be raised for interest, and so to be invested 
and accumulated as aforesaid, and also the future interest to 
accrue for the same, shall be paid to and amongst the survi¬ 
vors or others of them, if more than one, share and share 
alike, and if more than one of my said sons shall depart this 
life under the age of 21 years, then and in such case, and so 
often as the same shall happen, the surviving or accruing 
share or shares to which such son or sons would, on attain¬ 
ing the age of 21 years, have become entitled under the 
clause last hereinbefore mentioned, shall again survive and 
accrue to the survivors or survi\ or, or others or other of 
them my said sons, in equal shares and proportions if more 
than one, and in case all of them save one shall happen to 
die under the age of 21 years, then as well the whole of the 
interest so to be invested and accumulated as the whole of 
such profits and gains to belong to such one or only son, and 
to be an interest vested in him on his attaining the age of 21 
years, and to be paid to him at the respective times and in 
manner aforesaid. And my will is, that when my said son 
W. shall attain the age of 21 years he shall become and be 
admitted a partner in the said trade, if he shall think proper, 
and shall in such case have and be entitled, during the part¬ 
nership, to one-fourth of the profits and gains which, after 
answering such interest as aforesaid while the same shall con¬ 
tinue payable, may or shall arise or be made in the said trade 
after his admission as such partner therein; and niy will al¬ 
so is, that when my son F. shall attain the age of 21 years 
be shall become and be admitted a partner in the said trade, 
if he shall think proper, and shall in such case have and be 
entitled, during the partnership, to one-fourth part of the 
profits and gain which, after answering the said interest, 
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shall arise or be made in the said trade after bis admission 
as a partner therein; and my further will is, and I do here¬ 
by declare, that when my son T. shall attain the aj;i;;e of 21 
years he shall become and be admitted a partner in the said 
trade, if he shall think proper, and shall in such case have 
and be entitled, during^ the partnership, to one-fourth part 
or share of the profits and gains, which, after answering the 
said interest, shall arise or be made in the said trade after his 
admission as a partner therein ; and further my will is, that 
when my son G. shall attain the age of 21 years he shall be¬ 
come and be admitted a partner in the said trade, if he shall 
think proper, and shall in such case be entitled, during the 
partnership, to one-fourth part of the profits and gains which 
shall, after answering the said interest, arise after his ad¬ 
mission as a partner therein. And my will is, and 1 do 
hereby direct, that all my said sons shall, within the space of 
one year next after they shall respectively attain the age of 
21 years, determine and elect whether they will become 
partners in the said trade or not, and in case they determine 
and elect to become partners therein, they shall within that 
time respectively notify such their election and determina¬ 
tion, by writing, under their respective hands, to my said 
trustees, or the survivors or survivor of them, or the execu¬ 
tors or administrators of such survivor, or otherwise they 
shall be considered as having refused to become partners 
therein. Provided always, and my will is, that in case niy 
trustees, or trustee tor the time being, or the major part of 
them, shall, from the conduct of any or either of my sons 
who shall become and be a partner or partners as aforesaid, 
while any of the trusts of this my will, respecting the said 
trade, shall remain unperformed, be of opinion that it will 
be injurious to the trade then carried on, and to the rest of 
the partners therein, that such son or sons should any longer 
continue a partner or partners in the said trade, that then 
and in such case it shall be lawful to and for my said trus¬ 
tees, or the trustees or trustee for the time being, or the 
major part of them, and he and they shall have full power 
and authority immediately to dissolve the partnership, so lar 
as respects such son or sons, and such son or sons shall 
thenceforth be no longer a partner or partners in the said 
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trade, but from and after such dissolution of the said part¬ 
nership, or dismission therefrom, shall have, and be entitled 
to such legacy and legacies, and provision, as is hereinafter 
made for such of my said sons as shall neglect or refuse to 
become a partner or partners in the said trade or business, 
any thing hereinbefore contained to the contrary thereof in 
anywise notwithstanding. And my further will is, and 1 do 
hereby direct, that in case any of ray said sons W., F,, T., 
and G. shall refuse to become partners or a partner in the 
said trade, within the time aforesaid, then every of such 
sons so refusing to become a partner in the said trade shall, 
upon his attaining the age of 23 years, (but not unless he at¬ 
tains that age) have and receive, from and out of the capital 
then employed therein, the sum of 4(X)0/. to and for his and 
their own use and benefit; and every of such sons shall, ne¬ 
vertheless, be entitled to, and shall have and receive, his 
original share of the interest which shall have arisen or ac- 
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crued from or by the said capital employed in the said trade, 
up to the time of his attaining the age of 21 years, the same 
to be paid and payable at the time and in the manner herein¬ 
before mentioned, but shall not be entitled to any furtlicr 
part or share tliereof, by way of survivorship or accruer, on 
the death of any other or others of iny said sons. And I al- ■^*****® , 
BO declare my will and mind to be, that in case any of ray gains of 
said sons W., F., T., and G. shall depart tliis life under the ness, alter 
age of 21 years, or shall refuse to become a partner iu the * 1 "^ objects 
said trade within the time aforesaid, or withdraw himself aforesaid, 

, . 1 belong 

therefrom after his admission as a partner therein^ then and to the sur- 

in such case the survh'ors and survivor of them my said sons ^osrdy- 

W., F., T., and G., who shall elect to become such partner 

or partners in the said trade, in the manner and upon the oHin^ in 

terms aforesaid, shall have and be entitled in equal shares ness, and 

and proportions, to the whole of the share or sliarcs to which ckct*to bo 

such son or sons, so dyini; under the aire of 21 years, or de- i«and« on. 
. y J ^ e> j i tinueiiiUic 

dining to become a partner or partners in the said trade, or business, 
withdrawing himself therefrom, would cither originally or [y 0 ^“ Uiosc 
by survivorship or accruer have been entitled, of the profits 
And gains which, after deducting such interests as aforesaid, 

^ shall arise or be made in the said trade or l^u$iness, after 
their respective admission as partners therein. And in case 
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No* 14. ail my said sons but one shall happen to depart this life un- 
der the age of 21 years, or shall refuse to become partners 
■OD jn the said trade, then and in such case, such one son who 

in7he shall elect to come into the said trade in order to carry on 

ness, he is same in partnership as aforesaid, shall have and be en- 
sixteenth titled to the whole of the profits and gains which shall arise 
fit8*t(f t^eT made in the said trade, after his admission to the same, 

fusing un- *i*^s\vering and paying thereout interest upon the net 

til their at- amount of the capital employed in the said trade, and also 
years,^or~ Paying unlo such of his brothers as shall refuse or decline 
videl’they on the said trade in partnership, or shall Avithdraw 

do not ear- himself from the said trade after his admission as a partner 

rv oil the 

«ame trade therein, one-sixteenth part of such profits and gains, until 

such brother shall attain the age of-years, or depart this 

life, provided such brother shall not carry on the same trade 
within the weekly bills of mortality as hereinafter is men¬ 
tioned ;) and sucli one son who shall elect to come into the 


within the 
weekly 
bills of 
mortality. 


Future stile 
or firm of 
the part* 
sersuip. 


said trade in order to carry on the same in partnership, and 
shall continue therein, shall and may thenceforth, and sub¬ 
ject as aforesaid, carry on the said trade to and for his own 
use and benefit. And my will is, and T do hereby direct, 
that the firm or stile by w'hicli the said trade shall be carried 
on, until one or'more of my said sons shall be admitted 
therein, shall be “-,” and after the admission of one 


or more of my said sons therein the same shall be 


Ifallrefuse and Son,” or ‘‘ — and Sons,” as the case may be. And 

draw, they my will is, and T do hereby direct, that in case all or any 

Mch^one** of my said sons shall refuse or decline (within the respective 

times before limited) to carry on the said trade or business 
till of the , . •' 1 . 1 ■ . 

age afore- in partnership, upon the terms and in the manner herein- 

before mentioned, then I do hereby direct, that every such 

son, so refusing or declining to carry on the said trade or 

business, shall have and be entitled to one-sixteenth part or 

share of the clear profits or gains thereof, until tliey shall 

respectively attain the age of-years, or depart this life, 

which shall first happen ; and in case any of my said sons, 

who shall become a partner or partners in the said trade or 

business, shall at any time after his or their admission into 

the same, and before his or their attaining tlie age of . 

years, be desirous of withdrawing himself or themselves 
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therefrom, then and in such case such son or sons, so Tvith- No. 14. 

drawing himself or themselves from the said trade or busi* 

ness, shall have and be entitled to one-sixteenth part or 

share of the clear profits and gains thereof, until he or they 

shall attain the age of-years, or depart this life, which 

shall first happen. Provided always, that no such son or The aix> ‘ 

sons, so refusing, declining, or withdrawing himself or to ' 

themselves, shall afterwards carry on the same trade within 

the weekly bills of mortality. But in case such son or sons, 

so refusing, declining, or withdrawing as aforesaid, shall trade with- 

carry on or be concerned in the same trade within the bills o” |nor^*** 

of mortality, then and from thenceforth the said one-six- 

teenth part or share, so directed to be paid to him, shall 

cease and determine, and he or they shall not, at any time 

thereafter, have or be entitled to any share of the profits 

and gains of the said trade or business to be carried on by 

the other son or sons, in pursuance of this my will. And When all 

my will is, and 1 do hereby direct, that when all my said ren,bd'ng 

sons, W., F., T., and G., shall have attained the age of 28 ^Jjp**^* 

years, in case they shall all of them have elected to become have 

partners in the said trade, and none of them shall have with- or be dead 

drawn himself from the same, or in case any of my said a^e, vriillst 

sons shall have declined or refused to become partners or a 

. *hip, tbc 

partner in the said trade, or withdrawn themselves or him- trustcesare 
self therefrom, and have departed this life under the age of a si'nerat^ 
28 years, and I shall have any other sou or sons hereafter 
born who shall live to attain the age of 21 years, (in which 
case such after-born son or sons shall have the election of iojoooi. in 
coming iifto the said trade, and I)cing admitted a partner or anVtIic'n ’ 
partners therein, if he or they shall think proper, in the 
place of his brother or brothers who shall so decline or re- into double 
fuse to become a partner or partners tbereipj or withdraw ber^of*' 
himself therefrom, or die under the age of 28 years,) then 
when such after-bom son or sons, as shall so elect to come cbiidren 
into and be a partner or partners in tlie said trade, shall yeam^tbe 
have attained the age of 28 years, or have departed this life 
under that age, and being in partnership as aforesaid at the >" 
time of such death, my said trustees, or the survirprn or Sfip^and 
survivor of them, or the executors or administrators of such jow$"and'' 
survivor, do and shaU make up, state^ and seUle a full and cbiidreii, 
VOL. II. 2£ 
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No. 14. general account, in writing, of all the stock, monies, debts, 

and elfects, which shall be in or belonging, or due or owing 

oneshju^e* trade or business, and shall and do cause a just 

nilyofrach ^*^1^®^*®** **”4 appraisement to be made of all the particu- 

son to dy- lars thereof, and do and shall in the first place (after raising 
in uiitici* ^ 

2 * Tn the paying thereout the sum or sums of money hereinbefore 
and th^re* n™®ntioned, to each of my said sons and daughters, or such 
maining of them as shall have lived to become entitled thereto) raise 
equally a. thercout thc sum of SOfOOO/.f and lay out and invest the 
who*have* purchase of a competent share or competent 

lived to at- shares of the parliamentary stocks or funds of Great Britain, 
tfie part- in their, or his, or her own names or name, and do and shall 
sineas?* stand and be possessed of, and interested in, the said-stocks, 
funds, and «ecurities to be purchased with the said sum of 
SO,000/., upon the trusts, and to and tor the intents and 
purposes hereinafter mentioned, expressed, and declared of 
and concerning the same; and after the said several sums so 
'to be raised shall have been raised as aforesaid, and all tlie 
legacies hereby given and bequeathed shall be answered and 
paid, and subject thereto, then upon trust, that they my 
said trustees, or the survivors or survivor of them, and the 
■executors or administrators of such survivor, do and shall 
Tiart and divide all the residue and remainder of the said 
capital, stock, debts, and effects which shall be in or be¬ 
longing, or due or owing, to the said trade or business, into 
double thc number of shares, as there shall be sons of my 
body now born, or hereafter to be born, who shall attain 
the ago of 28 years and be then living, or who, while in 
partnership as aforesaid, shall have attained the tige of 28 
years, or die under that age, leaving a widow and a child, 
or children living at his decease, or born in due time after, 
or a widow only, living at his decease, or a child or child¬ 
ren living at his decease, and no widow ; and if all niy said 
sons, so electing to be and remaining partners, shall attain 
the age of 28 years, the whole of the said capital, stocks, 
debts and effects shall be, in trust, for such my said sons, in 
equal shares and proportions ; and if I shall have but. one 
son electing to be and continuing a partner, who shall <at- 
tain the age of 28 years, and no son who, being and conti¬ 
nuing a partner as aff)resaid, shall depart this life under that 
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age, leaving a tvidow and a child or children living at hia No. 14. 
decease, or born ip due time after, or leaving a widow only, 
or a child or children then living, but no widow, then the 
whole of the said capital, stock, debts, and effects, to be in 
trust lor that one son ^ and if I shall have one or more son 
or sons, who, being a partner or partners, shall attain the 
age of 28 years, and one or more son or sons, who, being 
and continuing a partner as aforesaid, shall die, leaving a 
widow and a child or cliildren living at his or their decease, 
or respective deceases, or born in due time after, or leaving 
a widow only, or a child or children living at his or their 
decease, or respective deceases, but no widow, then if only 
one of luy sons, being and continuing a partner as aforesaid, 
shall have left a widow and children, or a child living at hia 
decease, or born in due time after, or have left a widow 
only, or a child or children only living at his decease, and 
no widow, one of the said shares shall be laid out and in¬ 
vested in the public funds, upon the trusts hereinafter ex¬ 
pressed and declared, for the use and benefit of the widow, 
and child or children of such one son, dying while such 
partner as aforesaid, and leaving such widow, child, or 
children as aforesaid: and if more than one of my said sons, 
being and continuing a partner as aforesaid, at the time of 
his death, shall have left a widow and a child or children 
living at their respective deceases, or born in due time 
after, or a widow only, or a child or children living at his 
or their resp(>ctive deceases and no widow, then as many of 
the said shares shall be so laid out and invested, upon the 
trusts hereinafter expressed, as I shall have sons, being or 
continuing a partner as aforesaid, at the time of their deaths, 
who shall have respectively left a widow, and a child or 
children living at their respective deceases, or born in due 
time after, or have left a widow only, or a child or children 
living at their respective deceases and no widow, and the 
remainder of the said shares shall be divided between or 
amongst such of my said sons then living as shall have 
elected to become partners, and shall have continued part- 
nots in the said trade to their respective age of S8 years, 
aHare and share alike; and if but one shall be then living, 
who shall have elected to enter into and carry on, and shall 
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N6. 14. hare totttinaed in the said trade, and shall have attained 
the age of 28 years, then such one son shall have and be 
entitled to the remaining shares thereof, the part or share, 
or parts or shares of such vridow and child or children, re> 
spectively to be ascertained, according to the then last pre> 
ceding annual settlement, and to be paid to my said trus* 
tees, or the survivors or survivor of them, or the executors 
Or administrators of such survivor, upon trust, that they 
the said trustees, or the trustees or trustee for the time be¬ 
ing, do and shall place out, and invest the same in the 
purchase of a competent share or competent shares of the 
parliamentary stocks or public funds of Great Britain, in 
their, or his, or her own names or name, and do and shall 
stand-and be possessed of the said stocks, funds, and securi¬ 
ties so io be purchased as aforesaid, upon such and the same 
trusts, for the benefit of such widow and children, and with 
such limitations over, for the benefit of my other sons and 
their widows and children, and subject to such powers and 
provisos as are hereinafter mentioned, expressed, and de¬ 
clared of and concerning the stocks or funds to be purchased 
with the said sum of 20,<X)0/. hereinbefore directed to be in¬ 
vested as aforesaid, so far as such trusts relate to the widows 
and children of the sons, for whom or for whose widow and 
children the said sum of 20/)00f. is intended to be invested, 
or as near thereto as circumstances will permit. Provided 
nlways, and in case I shall have no son, who, being a part¬ 
ner, shall attain the age of 28 years, and be living at the 
time hereinbefore expressed to entitle him to such surplus 
<»r remaining shares, and 1 shall have two or more sons who 
shall become partners as aforesaid, and while in partnership 
shall die and leave a widow and a child or children living 
at bis or their decease or respective deceases, or born in 
due time after, or leave a widow only, or a child or child* 
ren living at his or their decease or respective deceases, 
and no widow, then it is my will that the vHdow and child 
orehUdren, or widow only, or child or children such 
^teceased sons, shall, per stirpes, and not per capita, be enti¬ 
tled to have, take, and divide among them such surplns 
shares, in such proportions as ^all be equal to the number 
of my sons who shBU become partaen as afore8aid> and 
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and while in partnership die, and leave such widow and 
child, or children, or such widow only, or such child or 
children, and no widow as aforesaid, and so that such widow 
or widows, and child or children, may, in the proportions 
aforesaid, according to their stocks, husbands and parents, 
respectively, be entitled to the whole of the surplus shares 
between or among them, according to the trusts hereinafter 
declared, of their said several and respective proportions; 
and in case 1 shall have only one such son as last hereinbe<» 
fi>re mentioned, then it is my will that such widow and child, 
or children, or such widow only, or child or children of such 
only son, shall be entitled to have and tahe such surplus 
shares, and the full and whole benefit of the same, as well as 
the other provisions hereby made for him, her, or them,, 
according to the trusts hereinafter declared* And in case 
1 shall have no son, who, being a partner as aforesaid, 
shall attain the age of twenty-eight years, and be living at 
the time hereinbefore estpressed to entitle him to such 
surplus shares, nor any son who shall become a partner 
as aforesaid, and while in partnership as aforesaid, 
shall die, leaving such widow and child, or children only 
as aforesaid, then, and in that case, all the residue and re¬ 
mainder of the said capital, stock, debts, and efiects shall be 


No. 14. 
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in trust fo” all and every the children of my said daughters, 
who shall attain the age of !S1 years, such children of my children of 
said daughters to take per capita, and not per stirpes, in daughters, 
equal shares and proportions, if more than one; and if there not‘^* 

shall be but one such child, the whole to be in trust for ^t per stirpes, 
one child, and if none of my daughters sliall have a child 
that shall attain the age of SI years, then in trust for all ray 
nephews and nieces who shall be then living, and the survi¬ 
vor of them, his, or her executors, administrators, or assigns. 

And 1 do hereby direct, that my said trustees, and the sur- Trustees to 
vivors and survivor of them, and the executors or adminis- Lssed^dT 
trators of such survivor, do and shall stand, and be possessed 
ol^ and interested in, the said stocks, funds, and securities so 20 ,oooi. 
to be purchased with the said sum of S0,000/., hereinbefore 
d/rected to be raised upon the trusts, and to and for the in¬ 
tents and purposes hereinafter mentioned, expressed, and 
Glared, of and concerning the same, that is to say, upon 
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No. 14. trust foT an my sons, as well Chose already born, as those 

hereafter to be born, in equal shares and proportions, du- 

thc^ns^u their respective natural lives, as tenamta in common, 

tenants in and Hot Us ioint tenants ^ and after the decease' of each suclr 
common ” , ., * . . j 

fot their son, upOn trust to pay to the widow of such deceased son 

out of the interests and dividends of such his share of the 

after their last-mentioned stocks, funds, and securities, such annual 
respective ' ^ ^ ^ 

deceaBesin sum not exceeding- 1, per annum, as the said son shall, 

their child- hy writing Under his hand and seal, and to be attested by 
tivejy'hT*^ two or more credible witnesses, or by his last will and tes- 
eqiiai lament, signed and published by him, in the presence of two 
stirpeB,***^*^ or more such witnesses, have directed or appointed in 
vorship*^'^'* behalf; and subject to such annual payment as last afore- 

^r*»abj«V upon trust for all and every the child and children of 

toa^rovi. each such son, equally to be divided between or amongst 
tridow'o?^ the said children, share and share alike, and if but one, then 
•“***“®** in trust for such only child; the part or share, parts or 
shares of such children or child to be an interest vested, or 


interests vested in, and be paid to him, her, or them, at his, 
her, or their age, or respective ages of 21 years, and if any 
such children shall depart this life, under the age of 21 
years, then as well the original part or share, parts or shares, 
of him, her, or them so dying, as the part or sliare, or parts or 
shares surviving or accruing, by virtue of this present clause, 
shall go and be paid to the survivors or survivor, or others 
or other of the said children, and their respective executors, 
aiiypinistrators, or assigns, to l>e an interest vested, or inter¬ 
ests vested in, and to be paid to the child or children res¬ 
pectively entitled thereto, at such time or times as is herein¬ 
before mentioned, with respect to his, her, or their original 
Clause for share or shares. And 1 do hereby will and direct, that after 
nmtce*^and Ibe decease of such son, the interest, dividends, and annual 
education, produce of the share, to which he shall be so entitled for 
his life, of the said sum of 20,000/., and the stocks, funds, 
and securities in which the same shall be invested as afore¬ 


said, or so much of the said interest, dividends, and annual 
produce as my said trustees, for the time being, shall think 
necessary, shall, after the decease of their respective fathei'li, 
and subject to any provisions made under the power for that 
purpose hereinbefore given by this my will, for the widows 
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of their fathers' respectively, be paid and applied for or to- No. 14. 
wards the maintenance and education of such child or child* 


rcn, in the mean time, until he, she, or they shall respectively 
attain the age of years, and the residue invested in such 
stocks, funds, and securities as aforesaid, so as to accumulate 
in the way of compound interest, and that such residue, and 
the accumulations thereof, sliall be in trust for the persons^ 
who, under this my will, shall become entitled to the fund 


whence such accumulation shall have proceeded. But in 
case any of my said sons shall, at the time of his, or their res¬ 
pective decease, leave a widow only, and no child or child¬ 
ren, him or them surviving, or there being such child or 
children, in case all of them shall happen to die under the 
age of 21 years, then after the decease of such son or sons, as 
to the part or siiare, parts or shares, of such son or sons, as 
shall so die, leaving a widow, or widows, but no child or 
children, w'ho shall live to attain the age of 21 years, upon 
trust for his or their widow, or respective widow's, during 
their respective natural lives, (if she or they shall so long 
continue sole and unmarried,) and in case any one or more 
of my said sons shall have no child, who shall attain the age 
of 21 years, as aforesaid, then after his or their decease, or 
respective deceases, (subject to the provisions made, or to 
be made as aforesaid, for his, or their widow', or respec¬ 
tive widows as aforesaid, in the share or shares to which such 
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son or sons shall have been so originally entitled, for his or 
their life or lives respectively as aforesaid,) the. same, imme¬ 
diately afler tite decease of such son or sons respectively, 
to be subdivided into as many shares as there shall be 
sons of my body then living, or then dead, having left a 
child or children, and the said shares shall be upon such 
trusts fur my said surviving other sons, and their children 
respectively, as are hereinbefore declared, in respect to their 
said respective original shares, and so after the decease of 
any other son or sons, under 21 years of age, the share or 
shares to which such'last-mentioned son or sons shall, or if 
living, would, by survivorship or accruer, be so entitled for 
life as aforesaid, shall also be upon such trusts for the then 
surviving, or the other sons, and their respective children, 
as are hereinbefore declared, as to their said respective ori- 
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g^inal shareiiy and if only one of my said sons shall have » 
child, who shall attain the age of SI years, then after the de*' 
cease of the other of my said sons, and such failure of issue 
of their bodies respectively as aforesaid, (and subject to the 
provisions hereinbefore and hereinafter contained for their 
widows respectively,) the whole of the said sum of 20,000/., 
and the stocks, funds, and securities on which the same shall 
be invested, to be upon such trusts for such only son, and 
his shild or children respectively, as hereinbefore is de* 
clared as to his original share of or in the same. And in 
case none of my said sons shall have a child, who shall at-* 
tain the age of 21 years, then as to the whole of the said 
stocks, funds, or securities, hereinbefore directed to be pur> 
chased as aforesaid, (subject to the powers and provisions 
hereinbefore contained,) upon trust for all and every tlie 
children of my said daughters, who Siiall attain the age of 
21 years, such children of my said daughters to take per 
capita, and not per stirpes, in equal shares and proportions, 
if more than one ; and if there shall be but one such child, 
the whole to be in trust for that one child. And if none of 
my daughters shall liave a child, who shall attain the age of 
21 years, then upon trust to pay one moiety, or equal half 
part of the interest, dividends, and annual produce of the 
said sum of20,000/., and the stocks, funds, and securities on 
which the same shall be invested, unto my said dear wife, 
during the term of her natural life, in case she shall so long 
continue sole and unmarried, but without making any deduc¬ 
tion out of her said annuity of-/., in respect thereof, and 

subject thereto, do and shall stand and bq possessed of and 
interested in the said trust monies, stocks, funds, and secu¬ 
rities, and the interest, dividends, and annual produce there¬ 
of, in trust for all my nephews and nieces, who shall be then 
living, or the survivor of them, and the executors, adminis^ 
trators and assigns of such survivor. Provided also, and my 
will is, that in case I shall have any other son or sons here¬ 
after born, either in my life-time, or in due time after my de¬ 
cease, then I give and bequeath unto every such after-born 
son, 2000/., to be an interest vested in and to be paid to him 
on his attaining the age of 21 years, and the sum of 4000/., 
to be an interest in, and to lie paid him upon his attaining the 
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age of 24 years; and my will isy that every such after-born 
son, and his child and children (if any) shall have and be 
entitled to a share of the stocks, funds, and securities, to be 
purchased wfth the said sum of SO,000/., hereinbefore di* 
reeled to be invested as aforesaid, equally with my said sons, 
W., F., T., and G., and their children, the same to be payable^ 
and paid at such time and times, and with, under, and subject 
to such and the same powers, provisos, and limitations,, and 
to be attended with the same right of survivorship, and in' 
such and the same manner in all respects as the shares to or 
in trust for my said sons, W., F., T., and G., and their wi¬ 
dows and children, of and in the same stocks, funds, and se¬ 
curities, as are hereinbefore directed, limited, given, and be¬ 
queathed. Provided also, and my will is, and 1 do hereby 
direct, that in case any of my said sons shall depart this life 
whilst in the said business, before he shall attain the age of 
years, leaving cither a widow, and one or more child or 
children, him surviving, then, and in such case, as often as 
the same shall happen, 1 do hereby direct that such account 
and valuation as aforesaid, shall be made, taken, and settled, 
and that the part or share of such of my said sons so dying, 
of and in the said sum of 20.000/., shall forthwith be raised, 
and laid out and invested in the purchase of a competent 
share, or competent shares of the parliamentary stocks, or 
public funds of Great Britain, in the names or name of my 
said trustees, or trustee, for the time being, upon such and 
the same trusts, for the benefit of his widow and child, and 
children, and subject to the same powers, provisos, and limi¬ 
tations over, as are hereinbefore directed, and shall not wait 
till all my sons slmll attain the said age of 28 years, any 
thing hereinbefore contained to the contrary thereof in any 
wise notwithstanding. And my will is, and I do hereby di¬ 
rect, that in case all my sons shall refuse or decline to carry 
on the said trade or business, then, and in such case, 1 do 
hereby direct, that when all my said sons, W., F., T., and 
G., who shall live to attain the age of 28 years, shall have 
alined that age, and there shall be no after-born son or 
sons, or in case there shall be any after-bom son or sons, 
when all my after-born sons, who shall live to attain the age 
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of 22 years, sball have attained that age, the said trade, 
stock, and effects employed therein, shall be sold to the best 
advantage, and the debts due and owing to the said trade, 
shall be collected by niy said executors, or the survivors or 
survivor of them, or the executors or administrators of such 
survivor. And from and immediately after such sale as last 
aforesaid, they, my said trustees, and the survivors and 
survivor of them, and the executors or administrators of 
such survivor, do and shall, by and out of the money 
which shall arise by such sale, and which shall be col¬ 
lected as aforesaid, lay out and invest the said sum of 
20,000/. in the purchase of a competent share, or compptent 
shares of the parliamentary funds of Great Britain, in their 
own names, or in the names or name of the survivors or 
survivor of them, or of the executors or administrators of 
such survivor, upon the trusts, and to and for the intents 
and purposes hereinbefore mentioned, expressed, and de¬ 
clared of and concerning the same, and shall and do ap¬ 
ply the residue of the money which shall arise by such 
sale or sales in such and the same manner as the resi¬ 
due of the capital, stock, debts, and cAects, are herein¬ 
before directed and applied. And in case all my sons, 
as well those already born, as those horeafter to be born, 
sball depart this life under the age of twenty-one years, 
then my will is, and I do hereby direct, that the said capital, 
stock, goods, debts, and effects, shall be forthwith sold and 
disposed of, or collected in such manner as is hereinbefore 
directed in case all my said sons should refuse or decline to 
carry on the said trade or business, and tl^t the w'hole pro. 
duce thereof shall be forthwith placed out, and invested in 
the purchase of a competent share or competent shares of 
the parliamentary funds of Great Britain, in the names or 
name of^ my said trustees, or the survivors or survivor of 
them, or the executors or administrators of such survivor, 
upon such and tlic same trusts, for the bene At of my said 
wife and daughter, and their children, and my nephews and 
nieces as are hereinbefore mentioned, expressed, and de¬ 
clared of and concerning the stocks, funds, or‘securities,, to 
bo purchased with the said sum of20,000/. in the event of all 
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my sons dying; without leaving; a widow, him or them sur¬ 
viving;, or any child or children who shall live to attain the 
age of 21 years. Testator then gives several pecuniary le¬ 
gacies and small sums, for charitable purposes. And as to, 
for and concerning all the rest, residue, and remainder of my 
estate and effects whatsoever and wheresoever, and of what 
nature, kind or quality soever the same may be, both real 
and personal, which I shall be seised or possessed of, inter¬ 
ested in, or in any manner entitled unto, in possession, re¬ 
version, remainder, or expectancy, at the time of my decease, 
I give, devise, and bequeath the same unto my said trustees, 
their heirs, executors, administrators, and assigns, according 
to the nature and quality thereof, upon trust, to sell and dis- 
pqse thereof, cither by public sale or private contract, and 
convert the same into money as soon as conveniently may be 
after my interment, and add the same to the capital of my 
said trade or business, and employ the same therein in such 
and the same manner, and to stand and be possessed thereof^ 
subject to the legacies hereby given, upon such and the same 
trusts, and to and for such and the same intents and pur¬ 
poses as are hereinbefore mentioned, expressed and declared, 
of and concerning the residue of my said capital, stock, 
debts, and effects. And for facilitating the sale of my estate 
and effects in the manner hereinbefore mentioned, I do here¬ 
by direct that the receipt and receipts of my said trustees, or 
of the survivors or survivor of them, or of the heirs, execu¬ 
tors, or administrators of such survivor, shall from time to 
time be a good and sufficient discharge, and good and suffi¬ 
cient discharges to the purchaser or purchasers of the said 
premises so to be sold as aforesaid, or any of them, or any 
part or parts tliereof, or to any other person or persons, pay¬ 
ing to them any other sum or sums of money under the trusts 
of this my will, and to his, her, and their respective, heirs, 
executors, administrators, and assigns, for so much money as 
shall be therein acknowledged, or expressed to have been 
received. And that such purchaser or purchasers, or other 
person or persons, his, her, or their heirs, executors, admi¬ 
nistrators, or assigns, shall not afterwards be answerable or 
accountable for any loss, misapplication, or non-application 
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No. 14. thereof, or any part thereof. (1) And 1 do hereby nominate, 
constitute, uid appoint my said wife, together wkh the said 
(trustees), to be executrix and executors of this my will, and 
in case of the death of any two or more of them before the 

Executors , 

appointed, trusts of this my will shall be fully executed and performed, 

then I do nominate, constitute, and appoint my two eldest 

Snbstitu. when they shall respectively have 

tionary attained the age of 18 years, to be executors of this my will, 
executors •*© j j j 

aamed. 


(1) There is an obrious propriety in this provision. Where such 
a clause is left out, the best way to cure the omission is for the 
purchasers to see the whole of their purchase-money invested in 
the 3 per Cent. Bank Annuities, in the name of the executors or 
trustees who may thereupon execute deeds, declaring the money so 
invested to be the same money for which the estates (describing 
them) were sold, and that the money is so invested on the trusts of 
the will; and each purchaser should have one part of such deed de¬ 
claring the trusts of the purchase-money. The Bank books will 
always, on inspection, afford evidence of the sum’s having been ac¬ 
tually invested in such a quantity of Stock, which will correspond 
with the precise quantity mentioned in the declaration of trust, and 
together they will be sufficient proof of a proper application accord¬ 
ing to the will, so as to absolve the purchaser. It was the opinion 
of the late Mr. Seijeant Hill, that the purchaser would then have a 
safe title without a decree; but otherwise he would not he safe, be¬ 
cause h«* has notice of the trust. To obtain a decree, if a decree be 
necessary, the trustees, or any person or prochein ami for the in¬ 
fant cestui quo trusts, may file a bill to compel a specific perform¬ 
ance of the contract by the purchasers, and then the court will di¬ 
rect and confirm the sale. But purchasers of leasehold or chattel 
estates or interests will be safe without any decree, notwithstanding 
the omission to make the receipts of the trustees discharges, if the 
trustees are also exeerdors, for the property in such subjects always 
vest in the first place, notwithstanding the dispositions of the will, 
in the executors. A testator cannot prevent them from being assets 
in tbe hands of tlie executors to go in a due course of administra¬ 
tion. The power of sale is annexed to their office^ and the pqr* 
chaser is never obliged to enter into the account, or enquire into 
the necessity of any sale. Whale v. Booth, 4 T* R. 625» Ewer r« 
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in the place and stead of such two or more of them, my said No. 14. 
wife and the said trustees, as shall so die before the trusts of 
my said will shall be fully executed and performed, and with 
all the same power and powers, authority and authorities, to 
all intents and purposes whatsoever, as such executrix or 
executors, who shall so happen to die, ha j or might have 
under and by virtue of this my will, at the time of his or her 
death. And 1 do hereby declare my will to be, that it shall Power to 
and may be lawful to and for my said wife and the said leee^to k- 
ftrustoes) and also to and for my said two eldest sons, when 
they shall severally become entitled to prove and shall have testator’a 
proved this my will, and the survivors or survivor of them, hm»e“'oi- 
and the executors or administrators of such survivor from cUasoother 
time to time, if need be, to renew the lease of my dwelling- jj’ 

house and premises wherein the said trade or business is now discretion- 
carried on, or to purchase the foe-simple thereof or of any for tnanag- 
undivided part or share thereof, or to take any other dwell- 
ing-house, shop or shops, warehouse or warehouses, or other 
premises, at such rent or rents as they shall think proper, for 
the purpose of carrying on the said trade or business, and to 
hire and employ any servant or servants, clerk or clerks, or 
nny other person or persons whomsoever, to be employed 
therein, at such salary or wages as they, my said trustees 
and executors for the time being, shall think proper, and to 
repose in such servant or servants, clerk or clerks, or other 
person or persons, so much and such confidence, trust, power, 
or authority, in the conducting and carrying on of the same 
trade or business, and in the management, care, and dispo¬ 
sal of the stock employed or to be employed therein, and in 

# 

Corbitt, 2 P. Wms. 149. But the transaction must be clear of all 
fraud or collusion, for if it be tainted with these qualities the estate 
will be specifically followed into the hands of the purchaser. So 
where there is express notice of a debt of testator unsatisfied, and ^ 
the sale is a contrivancebetweeu the purchaser and executor to de« 
feat the debtor, the purchaser makes himself party to the devastavit; 
see Crane v, Drake, 2 Vera. 61S. Nugent v. Gilford, 1 Atk. 467. 

Hill V. Simpson, 7 Yez. Jun. 152. And if such sale be without 
valuable considera^n itfalls within the statute, 13 Eliz. c. 6. Gilb. 

Eq. 11.111. 

i 
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the receipt of any debt or debts to be contracted, in or by 
the carrying on the trade hereby directed to be carried on, 
as they my said trustees or the survivors or survivor shall in 
his,her, or their discretion think fit, provided tliat after any 
or either of my said sons shall become partners or partner in 
the said trade Or business, such of them as for the time being 
shall be partners or partner therein, shall have a voice there¬ 
in, as well as my trustees and executors fur the time being, 
so as that in case of a diflerence in opinion, the majority of 
voices shall decide as hereinafter is mentioned; and also to 
adjust, settle, compromise and compound all accounts, reck¬ 
onings, transactions, matters, and things, in which I shall be 
concerned or interested at the time of my decease, or which 
shall be opened or contracted, or shall arise after my decease, 
and to pay, on any evidences they shall think proper, any 
debts claimed from my estate, and also to dismiss any such 
servant or servants, clerk or clerks, or other person or per¬ 
sons ; and (with such consent as aforesaid) to hire and em¬ 
ploy any other or others in his, or their stead, and that from 
time to time, and as often as my said executors shall think 
proper. And I do hereby will, direct, and declare, that in 
all cases where my trustees, and executors for the time be¬ 
ing, shall happen to differ in opinion, the matter of such dif¬ 
ference shall be decided by the major part or number of them 
my said trustees and executors, and be acted upon accord¬ 
ingly. And 1 do hereby declare my will to be, that they my 
said executors, and their respective executors and adminis¬ 
trators, shall not be answerable or accountable for any loss 
or damage which shall come or happen to the stock or capi¬ 
tal to be employed in the said trade or business, by bad 
dobts, decay of goods, suit or action, or suits or actions, in 
any court or courts of law or equity, or any other casualties 
or accidents whatsoever, or by reason of the trust and con¬ 
fidence which they or any of them shall or may place or re¬ 
pose in any servant or servants, clerk or clerks, banker, bro¬ 
ker, or other persons with whom any part of the said trust- 
monies shall or may be deposited or lodged, for safe custody 
or otherwise, or for any other loss or damage which may 
happen about the execution of this my will, or all or any of 
the trusts hereby in them reposed; and that tlicy my said 
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trustees and executors, and their respective executors and 
administrators, shall not be charged or chargeable with or 
for any sum or sums of money, other than such as shall ac> 
tually and respectively come to his, her, or their hands by 
virtue of this my will. And my will is, and I do hereby fur¬ 
ther direct, tliat it shall and may be lawful to and for my said 
trustees aud executors, and each and every of them, by and 
out of all or any of the monies which shall come to their or 
any of their hands, by virtue of this my will, to deduct, re¬ 
tain to, and reimburse themselves, himscK^ and herself, and 
to allow his, her, or their, co-trustee, or co-trustees, all such 
costs, charges, and expences, as they respectively shall or 
may sustain, expend, or be put unto, in or about the execu¬ 
tion of all or any of the trusts, hereby in them reposed, or in 
anywise relating thereto. And I do hereby revoke and 
make void all former and other wills by me at any time here¬ 
tofore made, and do declare this only to be my last will and 
testament. 

In witness, &c. 


No. 15. 


A Will disposing of real and personal Properly hy a 
Testator leaving no Family. 


THIS is the last will and testament of me A. B. ofj &c. 
First, 1 will that all such debts as T shall justly owe at the 
time of my decease, and my funeral and testamentary charges 
ajld expences, be in the first place paid by my executors 
hereinafter named. 1 give, and devise unto C. D. of, &;c. 
all and every my messuages, lands, tenements and heredita¬ 
ments, whereof 1 am seised in fee, situate, lying and being in 


431 
No. 14. 



43S Precedents of Wills. [App. 

No. 15. »in the county of-and now or late in the se- 

Teral tenures or occupations of . . and . .......i or 

one of them, their, or one of their assigns, lessees or under¬ 
tenants ; to have and to hold all and every die said mes¬ 
suages, lands, tenements hereditaments and premises unto 
and to the use of die said C. D. and his heirs for ever. I 

give, devise and bequeath unto E. F. of-^ in tie 

county of-all my copyhold messuages, lands, tene¬ 

ments and hereditaments, (which 1 have duly surrendered to 
the use of my will) situate, lying and being in the said county, 
and which now are or late were in the several tenures or 

occupations of-and-or one of them, their 

<nr one of theh* assigns, lessees or 'undertenants, to have and 
to bold all and every the said last mentioned messuages, 
lands, tenements, hereditaments and premises, with their, 
and every of their appurtenances, unto and to the use of the 
said ———, and the heirs of his body lawfully to be be¬ 
gotten ; and for default of such heirs, then to the right 
heirs of me the said A. B., for ever. I give, devise and be¬ 
queath unto-of-, in the county of- 

-, Esq. all those my messuages or tenements, with their 

and every of their appurtenances, now in the several tenures 

or occupations of-and-, or their several 

lessees, undertenants or assigns, situate, standing and being 

in the parish of-in the county of-, and 

all that my other messuage or tenement with the appurte¬ 
nances, situate, standing and being in the said parish of 
——— , and near or adjoining to the said two last men¬ 
tioned messuages or tenements, and now called, or commonly 

known bjy the name or sign of the-— and heretofore 

in the tenure or occupation of-- his undertenants or 

assigns^ but which is now untenanted; and also all other my 

messuages or tenements, ground and hereditaments in- 

aforesaid with their appurtenances, to have and to hold all 
and every the said last mentioned messuages oi* tmiements 
mod premiies, with their appurtenances (subject nevertheless 
to, and clmrged and diargeable with the annuity, yearly rant 
or sum of .. - -*«.-«/. hereinafter mentioned) unto him the said 

• ..and his assigns, for and during the term of his ott- 

liinl lilb: and from and immediatdy after Us decease I 
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give, devise and bequeath all and every the same messuages No. 15. 
or tenements and premises, with their and every ol* their 
appurtenances (subject to and charged and chargoalde with 
the annuity hereiiiufter-niehtioned) unto and to the use of 
-, in the county of-, and the heirs of his body law¬ 
fully begotten, or to be begotten; and for default of such 
heirs, then to my own right heirs for ever | and 1 do hereby Testator 

give, devise and bequeath unto-, wife df-, and her anuJJJ* “I" 

assigns, for and during the term of her natural lifcj one 

annuity or clear yearly rent or sum of- 1. of lawful mcssuafie*, 

money of Great Britain, free and clear of and from all de- 
diictions or abatements, for or in respect of any taxes, 
charges, rates', assessments, or impositions whatsoever, to 
be issuing and payable out of all and every the said last- 
mentioned messuages, and tenements and premises, and to 
be paid and payable by equal half-yearly payments^ at the 
two most usual feasts or days of payment in the year, that 
is to say, the feast of the Annunciation of the blessed Virgin 
Alary, and Sajnt Micluiel the archangel; the first payment 
thereof to be on such of the same feasts as shall first and next 
happen alter my decease; and 1 do licreby charge and subject 
all and every the same messuages or tenements and premises, 
to and w'ith the payment of the said annuity, yearly rent, 

or sum of- 1. accordingly. And my will is, that in case 

the said annuity, yearly rent, or sum of- 1. or atiy part 

thereof, shall be behind or unpaid by the space of 2S days, 
next over or after either of the aforesaid feasts whereon the 
same is hereinbefore directed to be paid as aforesaid, that 
then and so often it shall and may be lawful for the said 
- , (the annuitant) and her assigns, to enter and dis¬ 
train upon all and every or any part of the said premises 
charged with the said annuity as aforesaid, and to dispose 
of the distress and distresses then and there found, according 
to law, as in the case of distresses taken by landlords for 
rents reserved upon leases for years, to the intent that 
thereby, or otherwise, the said annuity, yearly rent, or sum 

of- L and every part thereof then in arrear, and all 

-costs, charges, and.expellees, occasioned by the non-payment 
thereof, may be fully paid and satisfied. 1 give, devise, and 

TOL. II. Sr 



454f 


Precedents of WUls. [App, 

No. 15. bequeath unto-, of- , in the county of-, 

all that my messuage or tenement (being part freehold and 
part leasehold) with the appurtenances, situate, standing* 

and being in-, in the parish of-, and now or 

late in the possession or occupation of ——, his under-* 
tenants or assigns; and also all that my freehold piece or 
parcel of ground, lying or being in or near an open field, 

commonly called or known by the name of the - ^ in 

the parish of — - —, and now or late in lease to-, 

and all those messuages, tenements, erections and buildings 
thereupon, or upon any part thereof now erected and built, 
and erecting and building, with their and every of their re¬ 
spective appurtenances; to have and to hold the said mes¬ 
suages or tenements, and piece or parcel of ground and pre¬ 
mises last hereinbefore devised, with their and every of their 
respective appurtenances, unto the said -, and her as¬ 

signs, for and during the term of her natural life, (she and 
they keeping the same in good repair); and from and imme¬ 
diately after her decease, I ^ve, devise and becpicath the 
same messuages or tenements, pieces or parcels of ground 
and premises, with their and every of their respective ap¬ 
purtenances, unto the said-, and the heirs of his body 

lawfully to be begotten ; and for default of such heirs, then 
to my own right heirs for ever. I give, devise, and bequeath 

unto the said-, all that my messuage or tenement, with 

the appurtenances in-, which I hold by, or under a lease 

from-, and all my estate, right, title, term and interest of 

and in the same premises, with the appurtenances; to have 

and to hold unto the said -, his executors, administra-* 

tors and assigns, to and for his and their own use and bene¬ 
fit. I give and bequeath unto -, of, &c. the sum of 

-/. of lawful money of Great Brifaiii, to be paid within 

three calendar months next after my decease. 1 give and 

bequeath unto-,- L to buy him mourning. (Here the 

testator gave several other legacies.) All the said last- 
mentioned legacies I will and direct to be paid within one 
calendar month next after my decease. 1 give and bequeath 
the sum of of like money, unto the managers of the 
—— fund in , to be disposed of as they shafl think 
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and the receipt of the treasurer for the same fund for the No. 15. 
time being, to be a suiBcient discharge to my executors for 

the same; and I give and bequeath the sum of - /. of like charitable 

money unto the managers and trustees of the charity-school **«*l®***‘‘ 
in , for the use and benefit of the said charity-school; 
and 1 will that the receipt of two or three such managers or 
trustees shall be a sufficient discharge to my executors for 

the same. 1 give and bequeath the sum of -/. of like 

money to and for the benefit of the poor members of the so¬ 
ciety or congregation of-, in-, to be distri* 

buted in such manner and proportions, and to such objects 
as my executors hereinafter-named, or the survivor of them, 

shall think fit. , I give and bequeath the sum of- 1. of JT® 

like money unto-, of, &c. and-, of, &c. their exe- nefitof 

cutors and administrators, upon the several trusts, and to Pi^dtesiant 
and for the several purposes hereinafter-mentioned, and de- dUieiitci*. 
dared of and concerning the same, (that is to say) upon 
trust that the said-and-, (the trustees) and the sur¬ 

vivor of them, his executors or administrators, shall and do, in 
their or his own names or name, or in the names of themselves 
or himself, and of such other person or persons as he or they 
shall think fit, from time to time put and place out the said 
sum of-/. in or upon some or one of the public or par¬ 

liamentary stocks or funds of Great Britain, or on real se¬ 
curities at interest, according as they my said trustees, or 
the survivor of them, shall in his or their discretion or dis¬ 
cretions think fit, and shall and do pay, apply and dispose 
of the clear yearly dividends, interest and produce thereof, 
as the same shall from time to time arise and be received 
(over and above what shall be sufficient to answer and pay 
the costs and charges attending the execution of the trusts 

by me hereby directed concerning the same-/.) unto and 

for the use and benefit of the minister or pastor for the time 

being, of the society or congregation of -, in - , 

for so long time as the said society or congregation shall 
subsist as a religious society of Protestant dissenters, and 
continue to meet and assemble together for the worship of 
God in their present place of religious worship, or else¬ 
where in 0. . aforesaid, or the neighbourhood thereof. 

Provided nevertheless, and my will and mind is, and I do 

2f2 
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No. 15. hereby expressly will, declare and direef, that in case at 
guy hereafter the said society or congregation shall be 
dissolved and broken up, or that the laws and statutes of 
this realm shall disallow and prohibit the same society or 
congregation from meeting together for religious worship^ 
as Protestant dissenters are now by law tolerated to do, tlien 
and in either of the said cases, and when and as soon as the 

same or either of them shall happen, the said sum of- 

and all the interest and produce from thenceforth to arise 
and be received, shall sink and fall back into the residuum of 
my perswial estate by me hereinafter given and bequeathed, 
and shall be, go, and remain to and for the use and benefit 
of such person or persons, who, for the time being, should 
or would have been entitled unto such residuum, by virtue 
n,ito and under this my will. I give and bequeath all my 

**^oir'to*** u’hatsoevcr, and such pieces of my plate as are marked 

^ ' with my own name and arms, and my household goods and 

furniture, and my wearing apparel, unto the said -, 

and all my books, and all other my plate (not hereinbefore 
bequeathed) and all my ready money and securities for mo¬ 
ney, arrears of rent, debts to me owing, and all my stocks 
tn any of the public companies or funds, and all other my 
goods, chattels and personal estate whatsoever (not herein¬ 
before by me otherwise bequeathed or disposed of) I also 

give and bequeath unto-, of, &c. to and for his own use 

and licnefit; and I do hereby make, ordain, constitute and 

appoint-and-, executors of this my last will and 

testament; and I give and bequeath unto the said —the 
sum of-/. for his care and trouble as one of my execu¬ 

tors and trustees. I do hereby authorise, impower, and di¬ 
rect my said executors, and the survivor of them, his exe¬ 
cutors and administrators in the mean time, from and after 

my decease, until the said-shall attain his age of 21 

years, to manage and improve the estate and fortune of him 
the said-, by me hereby given him for his use and be¬ 

nefit, and to lease all or any part of his freehold, copyhold, 
or leasehold estates, and to lend and place out upon secu¬ 
rity or securities at interest, or to lay out in the public com¬ 
panies or funds, or otherwise improve accordii^ to his or 
their discrcfion or discretions, all or any part of the mpnies 

5 
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belonging to or arising from the said estates and fortune of No. 15. 

the said-, and to pay unto and account with him the said 

—, for all such rents, interests, produce and improve¬ 
ments, as sliall arise from or be made of, and produced by 
the said estates, monies and fortune hereby given, devised 
and bequeathed to him, when he shall attain his age of 21 
years. And my will is, and I do hereby expressly declare, 
that my said executors and trustees, or either of them, their, 
or cither of their executors or administrators, shall not bo 
charged or chargeable with, or accountable for more of the 
aforesaid monies and estates, than he or they shall actually 
receive, or shall come to his or their respective hands, by 
virtue of this my will, nor with or for any loss which shall 
happen of the said monies and estate hereby by me given to 

the said-, or of the aforesaid sum of- 1. or of any 

part thereof, so as such loss happen without their wilful 
default and neglect; nor tlie one of them for the other of 
them, or for the acts, deeds, receipts, defaults or disburse¬ 
ments, the one for the other ; and also that it shall and may 
be lawful for them my said executors, and each of them, 
their and each of their executors and administrators, in the 
first place, by and out of the said premises hereby devised 

to the said -, respectively to deduct and reimburse him 

and themselves respectively, all such loss, costs, charges 
and expcnccs, as he or they, or any of them, shall sustain, 
expend, or be put unto, for or by reason of the perform¬ 
ance of this my will, or the trusts hereby in thc'in reposed, 
or the management and execution thereof respectively, or 
any other thing ill anywise relating thereunto; and, lastly, 

I do hereby revoke, &c. 

In witness, &c. 
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No. 16. 


WiU hy a Citizen of London, containing Provisions 
for Daughters and a Son ; with Charities, and a 
provision for keeping a Tomb in repair. 

THIS is the last will and testament of me, A. B. of-. 

First, I desire that my body may be interred in the most 
private manner, at the discretion of my executor hereinafter 

named; and whereas my daughter-, wife of ——, had 

only-/. at her marriage; but I have lately paid and 

given to the said-, the further sum of- 1. and have 

also covenanted and agreed to give or leave to them the soid 

-, and-his wife, or the survivor of them, or their 

children, or issue, or other representative, either in my 
lifetime, or in and by my last will and testament, at the 

time of my decease, the fhrther sum of- 1. which they, 

the said-, and-his wife, have covenanted and agreed 

to accept in full for the advancement and preferment of her 

the said-, out of all such part and share as they, or 

either of them, can or may, or could or might claim or pre¬ 
tend to, of, in, or out of all, or any part of my personal 
estate, by virtue of the custom of the city of London, or 
otherwise (except such part thereof as I should or might 
freely and voluntarily give or leave to them or either of them 
by my last will and testament, or otherwise:) Now there¬ 
fore, I do hereby give and bequeath the sum of- L of 

lawful money of Great Britain, to be paid by my executor 
hereinafter named, within three calendar months next after 

my decease, unto the said-, and-his wife, or the 

survivor of them, or to such other person or persons, as for 
the time being shall be intitled to receive the same, accord- 
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ing to the true intent and meaning of my said covenant and No. 16 . 
agreement in that behalf entered into by me, and in full 
satisfaction and discharge of and for the same covenant and 
agreement. I give and bequeath unto such persons whose Gives to 
names shall, at the time of my decease, be found expressed sons 
or contained in any list, note, or other writing, written or 
signed by me, the several and respective sura and sums of any list or 
money which shall be therein set down, mentioned, or ex- written or' 
pressed to be by me given to them respectively. I give and 

bequeath unto my nephew, -, of^ &c. in the county of tiiere- 

-, and -, brother of the said -, and to their ed.^***””* 

heirs and assigns, for and durina the natural life of my said 

1 1. . 1 . « ... nmtics to 

daughter-, an annuity or yearly rent-charge of-/. of ids daugh- 

like money, to he yearly and every year issuing and payable 

out of all my manors, messuages, &c. in the county of-, ^^lands, 

upon trust, nevertheless, that the said-, and-shall 

and do pay, apply and dispose of the said annuity or yearly 

rent-charge of-/. unto such person and persons, and for 

such uses and purposes as she the said-, shall from time 

to time, notwithstanding her coverture, by any note or 
notes in writing, under her liand, direct or appoint, to the 
intent that the same may not be at the disposal of, or subject 
or liable to the control, debts, forteitiires or engagements 
of her present, or any after-taken husband, but only at 
her own sole and separate disposal, and for her own 
sole and separate use and benefit. (The like to two other 
daughters.) And it is my will and desire that the afore¬ 
said annuities shall be paid to my said daughters, -, by 

two equal half-yearly payments, on the two most usual 
feasts or days of payment in the year (that is to say) the 
feast of St. Michael the Archangel, and the Annunciation 
of the blessed Virgin Mary in every year; the first of the 
said half-yearly payments to begin, and be made on such 
of the said feasts as shall first happen next after my de¬ 
cease : and my further will is, that it shall and may be law¬ 
ful to and for my said trustees, their heirs and assigns, from 
time to time, in case of non-payment of the said annuities 
respectively, or any of them, or any part of theni, to raise 
the same by distress upon all or' any part of the premises 
charged therewith, together with the costs and charges of * 
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such distress. And Tvliereas I have already sufficiently pro» 

vided for my said daughters, -and-, at the time of 

their respective marriages, with their now husbands, and 
for which I have all their discharges ; and have now like¬ 
wise sufficiently provided for my said daughter-, in man¬ 

ner aforesaid; yet nevertheless, as a further provision for 
my said three daughters, for their separate use (over and 
above the several annuities hereinbefore given for their 
benefit, for their respective lives as aforesaid) T do hereby 
give and bequeath unto the said —— and-, their execu¬ 

tors and administrators, •—/. capital stock in the funds of the 
united East India company, upon the trusts hereinafter men¬ 
tioned concerning the same (that is to say) As to one full third 
part thereof, upon trust, that they my said trustees, their 
executors or administrators, shall and do pay, ipply and 
dispose of the yearly dividends, interest, and produce there¬ 
of as the same shall, from time to time (during the natural 

life of my said daughter-) arise or be received, into the 

proper hands of her my said daughter-, or otherwise to 

pcirmit and suffer her my said daughter-, to receive the 

same to and for her own sole and separate use and benefit, 
to the intent that the same may not bo at the disposal ot^ or 
subject or liable to the control, debts or engagements of licr 
present, or any after-taken husband, but only at her own 
sole and separate disposal; and upon further trust, that they 
my said trustees, their executors or administrators, shall 
and do, from and after the decease of my said daughter 

-, transfer and dispose of the said third part of the 

said- 1. stock, unto all and every, or such one or more. 

of the,children or grand-children of her the said ■ , 

which shall be then living, in such parts, shares and propor¬ 
tions, manner and form, as she, notwitlistanding her cover¬ 
ture, or whether she-shall bo sole or married, by her last will 
and testament in wiuting, or any writing purporting to he her 
last will and testament, or any codicil thereto, to be by her 
signed, sealed, and published in the presence of three or more 
credible witnesses, shall direct, limit, give or appoint the same; 
and in default thereof, then unto and amongst all and every 

the children of her the said-, which shall be living at the 

time pf her decease, equally to be divided between them (if 
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more than one) share and share alike, and the child or child'' No. 16. 
ren of such of them as shall be then dead, in manner afore- 
said, and such child or children to have his, her, or their 
father’s or mother’s share only. Provided always, neverthe¬ 
less, that in case my said daughter - — shall have no 

such children or grand-children living, at the time of her 
decease, then my said trustees, their executors or adminis¬ 
trators, shall assign and transfer the said third part of the 
said- 1. stock, unto-, his executors and administra¬ 

tors, to and for his and their own use and benefit; and as 
to one other third part of the said ——capital stock, upon 
trust, that they my said trustees, their executors or adminis¬ 
trators, shall and do pay, apply and dispose of the yearly 
dividends, interest, and produce thereof, as the same shall 
from time to time, (during the life of my said daughter 

->) (another daughter) arise or be received, unto the 

proper hands of her the said-, or otherwise, &c. (as be¬ 
fore.) And as to the remaining third part of the said-/. 

stock, upon trust, &c. (for another daughter’s benefit, as 
before.) And my will is, that the respective receipts of my Receipt.-.of 
<>aid .several daughters alone, under their respective hands, terato^bc" 
as well for their said several and respective annuities or ^ucharge*. 
rent-charges, as fiir their several parts and shares of the 
yearly dividends, interest and produce of the said Kast In¬ 
dia stock, shall from time to time, notwithstanding their 
respective covertures, be good and sufficient discharges to 
the person or persons paying the same annuities and divi¬ 
dends, interest or produce, for so much thereof for which 
such receipts shall respectively be given. Provided always, DauRhters 
and my will is, that my said three daughters, and their re- 
spective husbands shall, (in case my executor requires it) by virtue 
give him, within two calendar months next after my decease, tom of 
a furtlicr and sufficient release and discharge from all their 
respective further claims and demands whatsoever, out of 
my said estate, by virtue of tlie said custom of the said city 
of London, or otherwise; and in case of their neglect or 
refusal so to do, then all and every of the gifts, devises, an¬ 
nuities, legacies and appointments by this my will made or 
given, to or for the benefit of them, or such of them so neg¬ 
lecting or refusing, shall ccasc and be void, for the benefit 
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No. 16. of my executor, his executors and administrators* And in 
case the said East India stock, or any^part thereof^ shall be 
stock ‘ redeemed or paid off, then my will is, that ray said trustees, 
pa?d*off*^ their executors or administrators, shall and do lay out the 
to^bT^auT ^ received for and in lieu of the stock so re- 

oiit in other deemed or paid off, in such stocks, funds, or other public or 
upon'the* private securities, as my said three daughters shaU respeo* 
like trusts, lively agree to; and that the monies so received and laid 
out, shall be subject to the same trusts, and for the same, or 
the like intents and purposes as are hereinbefore declared, 
of and concerning the respective shares of my said daughters, 
of and in the said- 1, East India stock. I do hereby di¬ 

rect and appoint, that my executors do with all convenient 
speed after my decease, out of my personal estate, lay out 
so much as will be sufficient to purchase as much stock in 
any one of the public funds, or parliamentary stocks of Great 

Britain, as will produce the annual sum of-/. and do 

and shall be possessed of and interested in such last-mentioned 
stocks, funds, and securities, in trust for the churchwardens 
and overseers for the time being, of the said town of 
for the placing out one or more poor boy or poor boys, born 
or to be born in the said town and parish of-afore¬ 
said, as far as the said yearly sum of-/. will extend, to 

be an apprentice or apprentices to some handicraft trade, or 

a mariner or mariners, and that the children of such per- 

/ 

sons of the said town and parish, who have been very indus¬ 
trious in their callings or way of living, for the support and 
maintenance of their families, and have not been in the 


Provision poor’s rate, shall have the preference to all others. Pro- 
ferkeeping yidcd nevertheless, tliat in case the monument erected in 

testators the parish church of-aforesaid, by my brothers and 

fqiai"!* myself, to perpetuate (as much as in us lay) the memory of 
our dear parents, shall at any time want repairing, or the 
gilt letters upon the same shall be defaced, and become not 
legible, then and so often as the same shall happen, it is my 
will, that so much money be from time to time taken out of 

the said yearly sum of-/. as shall be sufficient to repair 

the said monument, and make the said gilt letters thereon 
legible, and from time to time to maintain and preserve the 
same in such condition; and in such years wherein such re- 
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pairs shall be made, only the overplus of the said yearly sum 
(above what shall be sufficient for such repairs,) shall be 
employed towards placing out such poor boy, or poor boys, 

in manner aforesaid. And whereas my brother-, 

late of ■ , merchant, deceased, did (among other 

things,) by his will give to me the sura of-to be by me 

given away, distributed, divided and disposed of amongst 
such of my children, or other relations, in such sort and 


No. 16. 


Distribu* 
tion of mo. 
ncy left by 
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accordinj; 
to a power 
given to 
the testator 


manner, and in such shares, and at such times, as I should for that 
think fit; now my will is, and I do hereby direct that the ammg^o 

said sum of-/. shall be distributed, divided and disposed 

of by my executor hereinafter named, within six months af- 
ter my decease, to and amongst such of my children, and in 
such proportions and manner, as hereinafter mentioned and 

expressed, (that is to say) td my said daughter-, the 

sum of- 1. (part thereof); to my said daughter-^ 

the like sum of -/. (other part thereof); to my said 

daughter ——, the like sum of-/. (other part there¬ 

of) ; and all the residue of the same to my daughter 
■ And I give, devise and bequeath all and every 
my manors, &c., in the county of ■ , or elsewhere 

within the realm of England, as well freehold, as copyhold 
and leasehold for lives, with their and every of their appur¬ 
tenances, unto and to the use and behoof of my son ■ 
his heirs and assigns for ever, subject nevertheless as to my 
said estate in the said county of — to the aforesaid 

annuities, or yearly rent charges by me hereinbefore given 
thereout, or charged thereon, in trust, and for the benefit of 
my daughters, for their respective lives as aforesaid, or such 
of them as shall be subsisting. [Residuary devises and be¬ 
quests, appointment of executors, and revocation of all 
former wills.] 

In witness, &c. 
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No. 17. 


Will of a mai'i'ied Woman, hy virtue of a Power. 

THIS is the last will and testament of me A. B., tvife of 
C. D., of^ &c. Esq, Whereas, in and by a certain indenture 

of three parts, bearing date on or about the -day of 

—— ■■ ■■■■ , and made or mentioned to be made between,the 
said C. D., of the first part, me the said A. B., by my then 

name of ■ - —, of the second part, and E. F., of, &c. 

mcrcliant, and G. H., of, See. of the third part, and made pro- 
vioiis to, and in contemplation of my marriage with the said 
C. D., my now husband, divers leasehold messuages, &c‘. Bank 
stock, and East-Tndia bonds of me the said A. B., ivcretherc> 
by assigned and transferred unto the said E. F., and G. H., 
their executors, administrators and assigns, in manner there¬ 
in expressed, in trust nevertlielcss for the sole and separate 
use and benefit of me, the said A. B., and witli full and ab¬ 
solute power for me, from time to time, notwithstanding my 
coverture, and whether I should be sole or married, by any 
writing or writings, under my hand and seal, attested by two 
or more credible witnesses, or by my last will and testament 
in writing, or any writing or writings purporting to be my 
last will and testament, to be by me signed, sealed, and pub¬ 
lished and declared in the presence of tlie like number of 
witnesses, to dispose of the said leasehold messuages, &c. 
Bank stock, and East-lndia bonds, or any part thereof, to 
such person or persons, and in such proportions and manner 
as 1 should think fit, ns in and by the said indenture, rela¬ 
tion being thereunto had, will more fully appear. Now in 
testimony of the sincere love and affection which I have, and 
justly bear, towards the said C. D., my dear husband, and by 
virtue of the power and powers, authority and authorities, 
to me reserved, and given in and by the said in part recited 
indenture, and of all other power and powers, authority 
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and authorities, anywise enabling me thereunto, I, the said No. 17. 
A. B. do by this my last will and testament, or writing, pur- 
porting to be my last will and testament, to be duly signed, 
scaled, published and declared in the presence of the per¬ 
sons whose names are hereunder written as witnesses 
thereto, give, devise, bequeath, direct, limit and appoint all 
and every tlie said leasehold messuages or tenements, Bank 
stock, East India bonds, and all other my messuages, &c. 
stocks, bonds, goods, chattels, monies, and estate whatsoever 
and wheresoever, and of what nature or kind soever, where* 
unto ,1 am intitled at law or in equity, or whereof I have 
any power to dispose, and all my estate and interest therein, 
unlp my said husband, the said C. D., his heirs, executors, 
administrators and assigns respectively, to and for his and 
their own use and benefit absolutely; and 1 do hereby direct 
my said trustees, in the said recited indenture mentioned, to 
conv^, assign and transfer over the same, and every pari 
thereof to him and them accordingly; yet nevertheless my 
mind and will is, and I do hereby desire and request my 
said husband to give (out of what 1 have hereinbefore be¬ 
queathed to him,) unto his daughter — - , by his former 

wife, (in case he shall think fit, and in his Judgment she shall 

prove deserving of tlic same) the sum of- 1. of lawful 

money of Great Britain, to be paid to her at such time or 
times, and in such manner or proportions, and under such 
restrictions in all respects, as he shall direct, and think may 
be most for her benefit. And I do hereby constitute and ap¬ 
point my said husband, C. D., sole executor of this my last 
will and testament; and 1 earnestly desire of him that I 
may be buried where he himself intends to be buried, and 
that he would give proper directions in his will for that pur¬ 
pose, in case he should survive me; and, lastly, 1 do hereby 
revoke, &c. In witness, &c. 

Signed, &c. 
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No. 18. 


Short Will of an unmarried Woman. 

THIS is the last will and testament of me, A.B., of, &c. 
First, 1 desire to be decently and privately buried in the. 
church or church*yard belonging to the parish in which I 
shall happen to die, without any funeral pomp, and with as 
little expcnce as may be; and I give and bequeath unto the 
poor which receive alms of that pariah in which I shall hap¬ 
pen to die, the sum of-/. to be distributed in such pro¬ 

portions and manner, as my executrix hereinafter lAned, 
shall think fit; also, I give and bequeath unto such of the 

children of my late sister-, as shall be living at the 

time of my decease, the sum of-of lawful money of 

Great Britain, to be equally divided between them, share 
and share alike, and to be paid to them at their respective 
ages of twenty-one years, or days of marriage, which shall 
first happen; and in case any of them shall happen to die 
before the age of twenty-one years, or marriage, then I give 
and bequeath the share or shares of her or them so dying, 
to the survivors of them, to be equally divided between 
them, payable as aforesaid; but if only one of my said sis¬ 
ter’s children shall live to attain the age of twenty-one years, 
or be married, then to such survivor. Also, 1 give to my 
servant-, the sum of-of like lawful mo¬ 

ney, and all my wearing apparel, in case she shall be living 
with me at the time of my decease, but not otherwise. 
And I give and bequeath all my third part, share and in¬ 
terest of and in the family pictures which were my late mo¬ 
ther’s, unto my sisters - and -, for their 

lives, and the life of the survivor of them, and after the 
death of the survivor of them, 1 give and bequeath my said 
part and share of the said pictures unto the eldest son of ray 

2 
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late sister, --- ■ —^ which shall be then living, and I desire No. 18. 

that he will never sell or dispose of any of them, 'but that 
they may always remain and continue in the family; also, 
all the rest and residue of my goods, chattels and estate 
whatsoever and wheresoever, - or of what nature, kind or 
quality soever, (after payment of my just debts, legacies and 
funeral expences,) I give and bequeath the same and every 

part thereof, unto my said sister-, whom I do hereby 

make sole executrix of this my last will and testament; 
and I do hereby revoke, &c. In witness, &c. 


No. 19. 


Short Will of personal Estatefor an only Daughter, 

THIS is the last will and testament of me, A. S., of 
-, widow. First, 1 will and direct that all my just 
debts and funeral expences be fully paid and satisfied; and 
subject thereto, and to the payment of the three several 

pecuniary legacies of- 1. each, hereinafter bequeathed, 

1 give, devise and bequeath all my goods, chattels, plate, 
jewels, monies, securities for money. South Sea annuity 
stock,,debts, and other personal estate, of what nature or kind 

soever, and wheresoever, unto A. B., and C. D., of-, and 

to their executors and administrators, upon the trusts, and 
for the purposes hereinafter mentioned, (that is to say) in 
trust that they the said A. B., and C. D., and the survivor 
of them, and the executors or administrators of such survi¬ 
vor, do and shall, by and out of the interest, dividends and 
produce of my said estate and effects, pay and apply the sum 
of 50/. a year, to and for the maintenance and education of 

my daughter -- ^ in such manner as they shall think 

fit, ufitil she attains the age of twenty-one years, or shal] be 
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10, tnarried; and upon her attaining^ that age, or day of mar** 
riage, tvhich shall first happen, to pay, assign and set over 
the said trust estate and cfiects, and all interest and divi<< 
dcnds due thereon, and produce thereof, and all securities 
whereon the same shall then be placed out or invested, to her^ 
my said daughter, for her own sole use and benefit absolutely 
for ever; but in cast; my said daughter shall happen to die 
before she attains the age of twenty-one years, and unmar> 
ried, then I give 200/., part of the said trust estate, to ten 
poor widows of clergymen of the church of Kiiglaiid, who 
are of good life and conversation, and proper objects of 
charity, to be equally divided amongst them, share and share 
alike, at the discretion of ray said trustees, or the survivor 
of them ; and all the rest and residue of my said estate and 
effects I will and direct shall go to and be enjoyed by ray 
nearest of kin, in the same manner and proportion as the 
same would pass, and be distributable by the statute for 
distribution of intestates* estates. And I do her^ con¬ 
stitute and appoint the said A. B., and C. D., executors of 
this my last will and testament, hereby revoking, &c. 


No. 20. 


wi comprehensive Devise and Bequest of various de¬ 
scriptions of Property to Trustees, for the Sale 
and Accumulation of the Produce. 


1 GIVE, devise, and bequeath all my stocks, funds, mo¬ 
ney, mortgages) and all lands, tenements, and hereditaments 
wliatsoever, to which I am beneficially in titled, or which 
have been conveyed to, or vested in me by way of mortgage, 
security, or trust, and all my estate, right, title, and ifterest 
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ofj in, and to such mortgaged premises, and all securities for No. SO* 
money, and all my goods, chattels, and personal estate what- 
soever, and wheresoever, and of what nature or kind soever, 
not otherwise by me disposed of, after and subject to the pay¬ 
ment of my just debts, funeral expences, and the several lega¬ 
cies, bequests, and dispositions by me given, bequeathed, or 
made, or hereafter to be given, bequeathed, or made, and all 

my estate and interest therein, unto the said-and —— 

their heirs, executors, and administrators respectively, ac¬ 
cording to the several natures and qualities of the same, 
upon the trusts following, (that is to say) upon trust, that 
they my said trustees, and the survivor of them, and the 
heirs, executors, administrators and assigns of such survivor, * 
do and shall stand and be seised and possessed of the estates 
vested in me as a trustee, upon the trusts thereof respec¬ 
tively, and to re-convey, assign, and dispose of the mort¬ 
gaged lands, tenements and hereditaments, when the princi¬ 
pal and^itercst thereby secured respectively are paid off, 
and receive the principal and interest, which shall be due 
therefrom respectively, and give receipts for the same when 
paid ; and also do and shall sell and dispose of all the 
real estates, to which I am beneficially entitled, and of which 
1 have power to dispose, and also all the leasehold estates 
that I may hold at the time of my decease, from time to time, 
as they shall find purchasers for the same, or do and shall 
sell the same at public auction, or otherwise, at their discre¬ 
tion, subject nevertheless and without prejudice, to the pri¬ 
vilege hereinbefore given to my said wife, of occupying, dur¬ 
ing her life, such of my leasehold houses as may 1)e in my 
own occupation at the time of my decease ; and also shall 
and do make sale of such other parts of the residue of my 
personal estate as shall be saleable. And I hereby declare, 

that the receipt or receipts of the said-and-, 

or the survivor of them, or the executors or administrators 
of such survivor, shall be effectual discharges for so much 
money as shall be therein acknowledged or expressed to 
have been received. And 1 do hereby declare my will to be, 

and direct that the said — and- , and the survivor 

of them,, and the executors or administrators of such survi¬ 
vor, shall and do from time to time place out and invest 

VOT.. II. 2g 
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No. SO. the monies Tvhich shall arise by sale of my real estate^ 
and such parts of my personal estate as are saleable, includ¬ 
ing the leasehold estates directed to be sold as aforesaid, and 
also such monies as shall be collected, received, or got in 
from the other part of my personal estate as aforesaid, and 
the intermediato dividends, interest, and proceeds thereot^ 
in the stock of Uie Bank of England, or on real or govem- 
ment securities, or in some of the puUic funds, in the names 
of the said - - — - and ■ ■ ■, or the name or names of 

the survivor of them, or the executors or administrators 
of such survivor; which securities and funds, and all other 
securities and funds, in or upon which all or any of the said 
trust-monies, or any other trust-monies which shall come to 
their, or any of their bonds, under or by virtue of this my 
will, or the trusts or powers herein expressed, and not here¬ 
inbefore directed to be otlierwise disposed of, shall be in¬ 
vested, it shall and may be lawful to and for my li^t-named 
trustees, or the survivor of them, or the executors or admi¬ 
nistrators of such sun'ivor, to idter and transpose at discrc- 
tion« And I do hereby declare my will to be, that tlie divi¬ 
dends, interest, and proceeds of all such securities and funds, 
shall from time to time be accumulated and laid out on sucti 
securities or funds as aforesaid, in the names of the said ——• 

and-, or the name or names of the survivor of them, 

or of the executors or administrators of such survivor, and 
that a like disposition shall be nia<le of the dividends, in¬ 
terest, and proceeds of the securities and funds, in or upon 
which such accumulated dividends, interest and proceeds 
shall be so invested, and so from time to time, with respect 
to the future accumulated dividends, interest, and proceeds 
of such several and respective securities and funds, and of 
such other securities and funds, in or upon which any accu¬ 
mulated dividends, interest, and proceeds shall be invested, 
but so as no such accumulation be carried on or made beyond 
the term of 21 years, to be computed from the time of my 
decease (1). And niy will is, and I do hereby further de- 


(t) Tiic great question as to the ultimate period to which these 
4n<l otisvr^ trusts for accumulation might be extended, (which depended upon 
iVplm Uie extent of time during a faicb the >os(ii)g and power of alienation 
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dare and direct) that the said . — and - and 

the survivor of them, and the executors and administrators 
of such survivor, shall and do, from time to time, as conve¬ 
nient purchases shall be found, make sales of a competent 
part of the securities and funds, in or upon which the seve¬ 
ral and respective trust monies last-mentioned shall be in* 

- - -» . - ■■ _ 

of property might be legally suspended,) was determined in the 
much agitated, and solemnly decided case of fhelluson v. Wood¬ 
ford, see 4 Vez. Jun. 327. and 11 Vez. Jun. 113. In which case 
there was a devise of real estates of the annual value of near 5000/., 
and other estates directed to be purchased with the residue of the 
personal estate, amounting to above 600,000/. to trustees, and their 
heirs, &c., upon trust, during the lives of the testator’s sons, A., 
B., and C., and of his grandson D., and of such other sons as A. 
then had, or miglit have, and of such issue as D. might have, and 
«f such issue as any other sons of A. might have, and of such sons 
as B. and C. might havp, and of such issue as such sons might have 
as should be living at his decease, or bom In due time afterwards, 
and during the life of the survivor, to receive the rents and profits, 
and from time to time to invest the same, and the produce of tim¬ 
ber, &c. in other purchases of real estates; and after the death of 
thf survivor of the said several persons, that the said estates should 
be divided into three lots, and that one lot should be conveyed to the 
eldest male lineal descendant then living of A., In tail male; remain¬ 
der to the second, &c», and all and every other male lineal descend¬ 
ant or descendants then living of A., who should be incapable of tak¬ 
ing as heir in tail male of any of the persons to whom a prior estate 
was limited, successively in tail mate; remainder in equal moieties 
to the eldest, and every other male lineal descendant or descend¬ 
ants, then living, of B. and C., as tenants in common in tail male, 
in the same manner with cross remainders; or, if but one male li¬ 
neal descendant, to him in tail male; remainder to trustees, their 
heirs, &c. The other two lots were directed to be conveyed to the 
male descendants of B. and C. respectively in the same manner, 
and with similar limitations to the male descendants of their bro¬ 
thers, and to the trustees in fee'; and it was directed that the trus¬ 
tees should stand seised, upon the failure of male lineal descend¬ 
ants nf A., B., and C., as aforesaid, upon trust, to sell and pay 
the produce to his Majesty, his heirs, and successors, to the use of 
the sinking fund: the acoumnlatioo, till the purchases or sales 

g g8 
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No. SO. vested, or call in a competent part of such trust monies, and 
lay out and invest the same from time to time in the pur¬ 
chase of freehold manors, messuages, farms, lands, tene¬ 
ments or hereditaments, of a clear and indefeasible estate of 
inheritance in fee-sjmplc, in possession, situate,»arising, or 
being in some convenient place,:or places in that part of 

-a- 

could lake place, to go to the same purpose ; with a direction that 
all the persons becoming entitled, should use the surname of the 
testator only. 

The validity of this will was opposed on several grounds, viz.— 

ns moralhf vicious, being a contrivance of a parent to exclude every 

one of his issue from the enjoyment of even the produce of his 

property for nearly a century, and therefore an abuse of theallow- 

■aiico of the law for enabling persons to provide for the reasonable 

occasions of their families.— jispoliticaU^injurious, being calculated 
% 

to keep an immense property daring the time aforesaid unproductive, 
and at the cud of that period to create a fund, the revenue of 
which would be greater than the ciiil list; the probable amount of 
the accnmulated fund of one third being 10,000,000/., and in case of 
a minority at the end of the period lasting 10 years, 10,803,373/. 
And should the whole property centre in one person, with a mino¬ 
rity of 10 years, the whole accumukted fund would be 33,407,1^/. 
—■As going beyond the legal boundary, since in all the other rases,the 
lives during which the suspence was to be continued, were of those 
-immediately connected with, or immediately leading to, the person 
in whom the property was first to vest.— As a fraud upon the rule, 

' since by assigning for the period of suspence, a number of lives, 
whose average duration was equal to a given number of years, and 
thus indirectly making years, not lives, to constitute the period of 
suspence, property might be suspended for a century.— As attempt¬ 
ing to protract the accumulation during the lives of persons unborn 
at the time of the testator's decease, the testator havingdncluded the 
lives of persons to be born within due time after his decease; and 
though a child in ventre sa mere might be considered as in existence, 
where the limitation was for bis own benefit, and he waa to take, 
when bom, in the character of heir, or where the subject of the 
trusts was personal estate, yet no cases could be mentioned, the 
subject being real property, in which a child in ventre sa mere has 
been held to be in existence, for any purpose except to limit the 
estate of the first devisee, or for the actual benefit of the child 
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Great Britain called England, free from incumbrances, ex- No. 20. 
cept chief or -quit rents, or other inconsiderable outgoings, 
together with such copyhold hereditaments, as may be inter¬ 
mixed, or be necessary or convenient to be held and enjoyed 
therewith, if any such there shall be, and the person or per¬ 
sons, who for the time being shall, by virtue o^ or under the 


himself, bring Iho substituted devisee.— An objection teas also taken 
upon the grammatical construction. But all these arguments were 
over-ruled, and it was considered, that as the law stood at the time 
of Mr. Thelluson’s decease, it was perfectly settled that the abso¬ 
lute vesting of property might be postponed, and the accumulation 
of it continued, during the lives of any number of persons in being, 
and for 21 years after the survivor's decease, and a further number 
of months, equal to the duration of pregnancy. And that ns the 
term of suspence and accumulation, directed by Mr. Tholltii'on, 
was conlined to the lives of persons in being at the time of his de¬ 
cease, or born in due time afterwaids, or in ventre sa mere at his 
decease, and the life of the longest liver of them, without any re¬ 
ference to any further number of years, it not only did not exceed, 
but fell short of the boundary to which, according to the rules of 
law, it might have been extended. This was a plain executory de¬ 
vise, and every executory devise was good, which did not tend to 
make an estate unalienable beyond the time at which the remainder¬ 
man, who was not in existence at the time of the limitation of the 
estate, would arrive at the age of 21. And the Court had no other 
criterion to judge of the inconvenience, except by analogy to the 
restraint, which the common law imposes upon the alienation of 
real property ; and as to tlic point respecting the legal existence of 
a child in ventre sa mere, it was considered as decided by the case of 
Long 0 . Blackall, 7 T. li. 100. The Judges were unanimous. But 
it has been considered by the legislature as expedient in future to re¬ 
strain the })ower of accumulation, and therefore the statute of the 39 
and 40 Geo. 3. c. 98. was passed, by which, as will be seen by re¬ 
ferring to it in the apj^endix of statutes in this volume, the power 
of settling and devising property for the purpose of accumulation, 
is restrained to 21 years after the death of the grantor or testator. 
And no person can now by any deed or will, or by any other mode,* 
settle or dispose of any real or personal property, so as that the rents, 
.and profits or produce thereof shall be wholly or parliallp accumu¬ 
lated for a longer term than the life of the grantor or testator, or the 

t 
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No. SO. limitations in this my will contained, be entitled in posses- 

sion to my said mansion house, called-place, shall 

approve thereof, such approbation to be testified ia writing; 
and shall and do convey, settle and assure, or cause to be 
conveyed, settled and assured, all and singular the heredita¬ 
ments so to be purchased with their respective appurtenances, 
to and for such uses, intents and purposes, upon such trusts, 
and with, under, and subject to such powers, provisos, limi¬ 
tations, declarations and agreements, as are herein declared 
or expressed, of or concerning the hereditaments hereinbe¬ 
fore by me devised, and which shall from time to time be 
subsisting undetermined, and capable of taking effect. And 
I do hereby further declare my will to be, that the dividends, 
interest, and annual proceeds of the several funds and secu¬ 
rities in or upon which the said several and respective trust- 
monies, and the trust-monies accruing thereupon, shall at 


term of 21 years after the death of the grantor, or testator, or the mi¬ 
nority of any person who shall be living, or in ventre sa mere, at 
the death of the grantor or testator; and where any accumulation 
directed otherwise, such direction shall be void; and the rents, issues, 
profits and produce during the time that the same are directed to be ac¬ 
cumulated, contrary to the said act, shall go to such person as would 
have been entitled thereto, if no such accumulation had been di¬ 
rected. But the act is restrained from applying to any provision 
for payment of debts, or for raising portions for children, or to any 
direction touching the produce of woods and timber. 

Upon this statute, however, the Court of Chancery has held, 
that a trust by will for accumulation beyond the period thereby 
allowed, is void only for the excess; and therefore, where the ac¬ 
cumulation was directed until the age of 21, of the legatee, not 
born at the testator’s decease, it was determined to be good for 21 
years; and it was said by the present Master of the Rolls, that if 
' an accumulation was directed to continue for 24 years, it would bo 
good for 21, within the determination in Griffiths o. Vere, decided 
by Lord Eldon. See Griffiths o. Vere, 9 Vez. Jun. 127* and Long- 
don o. Simpson, 12 Vez. Jun. 295. 

Where a ^vise is made of the residue of the personal estate if 
the party shall attain 21, the profits in the mean time are construed 
to be given to the legatee, and are to accumulate* Trevanion n* 
Vivian, 2 Vez. 430. 
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the expiration of the said term of 21 years be invested) shall No. 20. 
from the expiration of the said term of 21 years, go and be 
paid and payable to such person and persons, and in such 
course, order and manner, as the rents and profits of the se¬ 
veral hereditaments hereinbefore by me devised, shall, by 
virtue of the limitations aforesaid, go, ^ made payable and 
applicable. 


No. 21. 

Power given in a Will to a person to whom a life es- 
tate is limitedy to charge the estate with portions 
for younger children, varying in amount with the 
number of children to he provided for. 

PROVIDED always, and I do will and direct, that it 
sliall and may be lawful to and for my said daughter Marga¬ 
ret, by any deed or deeds, instrument or instruments in writ¬ 
ing, with or without power of revocation, to be by her 
sealed and delivered in the presence of^ and attested by, two 
or more credible witnesses, or by her last will and testament 
in writing, or any codicil or codicils thereunto, to be signed 
and published by her in the presence of, and attested by, 
three or more credible witnesses, (but subject and without 
prejudice to the said annual sums or yearly rent charges 
hereinbefore limited by this my will, and the powers and re¬ 
medies for recovering the same) to subject and charge all or 
any part of tlie said hereditaments and premises, hereinbe¬ 
fore limited in use to her for life, to and with the payment of 
any sum or sums of money for the portion or portions of all 
and every the child or children of the body of my said daugh¬ 
ter, lawfully to be begotten, (other than and except, and not 
being an eldest or only son (1), entitled for the time being tp 


(1) Every child, except the heir, is considered in equity as coming Who in 
within the description of younger children; thus the eldest daugli- 
ter, where there is a son, or where the estate by a settlement goes ’cbiidrm. 

3 
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the hereditaments and premises, qr any part thereof, either 
in possession or in remainder, expectant on the decease of 
my said daughter, under the limitation contained in this my 
will,) not exceeding the amount hereinafter mentioned, that 
is to say, if there shall be no more than one such child, 
'(other than and except as aforesaid,) not exceeding the sum 
of 5000/. for his or her portion ; if there shall be two such 
children, and no more, (other than and except as aforesaid,) 
not exceeding 10,000/. for the portions of such two children; 
if there shall be three such children, (other thanj'and except as 
aforesaid,) not exceeding 15,000/. for the portions of such 
three children ; and if there shall be four or more such 
children (other than and except as aforesaid,) not exceeding 
20,000/. for the portions of such four or more of them; 
with interest for such portion or portions; the same rcspec> 
lively to be paid to such child or children at such age, day 
or time, or ages, days or times, and if more than one in 
such parts, shares, and proportions, and subject to such con¬ 
ditions, restrictions, and limitations over, such limitations 
over, to be for the benefit of some or one of such children, 
(other than and except as aforesaid,) as iny said daughter 
Margaret shall deem prudent and expedient, and by any 
deed or deeds, instrument or instruments in writing, so to be 
sealed, delivered and attested as aforesaid, or by such last will 
and testament, codicil or codicils thereunto so to be signed, 
published and attested as aforesaid, shall direct, limit, or 


all to a remaindor-iQan, is a younger child iu equity, Beale v. Beale, 
1 P. Wins. 244. And if a younger son becomes eldest, he 
is excluded, Lord Tcyuh^m v. Webb^ 2 Vez. 198. Indeed, fn 
Lady Lincoln’s case, one, who was a younger son at the death of 
the testator, and the tenant for life, becoming eldest before 21, till 
which the portions were subject to survivorship, oq the whole will 
was held not entitled, 10 Vez. Jun. 166. 

Even an eldest son, not provided for, may be considered as a 
younger, of which see a curious instance in Duke o. Doidge, 2 Vez. 
203, in the note. And where the descent is according to the cus¬ 
tom of Boiuugh English, without doubt, upon the same principle| 
tht; eldest son would be a younger to this purpose in equity* 
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appoint; but so, nevertheless, that if such children, so en- 
titled to have or be provided with portions as aforesaid, 
shall be reduced to three, such three children shall not be 
entitled to have more than 15,000/. raised for their respec- 
tive portions; and if such children shall be reduced to two, 
such two children shall not be entitled to huve more than 
10,000/. raised for their respective portions; and if such 
children shall be reduced to one, such one child shall not be 
entitled to have more than 5000/. raised for his or her por¬ 
tion. 

(Power to create a term of years for raising the said 
portions.) 


No. 22. 


Devise of an Advoioson to Tinislces to present a cer¬ 
tain Person to the next Avoidance. 


I GIVE and devise my advowson and right of patronage 

of and to the living of H., in the county of-, to F. P., 

of, &c. and W. L., o^ &c. and their heirs, to the use of 
the said F. P. and W. L., their heirs and assigns, in trust 
that they or the survivor of them, or the heirs or assigns of 
such survivor, shall and do present 1. T. of, &c. to the next 
turn or avoidance thereof, and subject thereto, upon trust 
to convey the same to and for such uses, intents, and pur¬ 
poses, upon such trusts, and under and subject to such 
powers, provisos, limitations, and declarations, as in and 
by this will are limited, declared and expressed, of and 
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No. concerning mj other hereditaments and real estate in tlie 
county of^ dec. or such of them as shall be subsisting and 
capable of taking effect. 


No. 23. 


Words of a Witt whereby a 'testator charges his 
Debts, Legacies, ^c. upon all his Estate. 

THIS is the last will and testament of mO) M. H., of, 

&c. made this-day of-, in the year-. I 

charge all my real and personal estate, of what nature or 
kind soever, with the payment of all my debts, funeral ex* 
penccs and legacies, as well such as 1 sliall hereby give, as 
such other legacies and annuities as I may hereafter give by 
any codicil or codicUs to this my will (1). 


(1) By such words iu a will duly executed, a testator enables 
himself to lay any number of additional legacies on the land by a 
subsequent testamentary disposition unxecuted. See Yol. I. ch. 1. 
s. 6. of this treatise. 


What 
words arc 
Bccossary 
to charge 
the specific 

wilh lega. 
cies. 


To entitle a legatee to recover his legacy out of the real estate, 
tiiere seems to be no necessity for proving the will in the Spiritual 
Court. 3 Atk. 361. 

It is to be observed that words importing clear intention to 
charge the realty are necessary to make the land in the hands of a 
. specific devisee subject to legacies; therefore, if a clause, either at 
the beginning or end of a will, run thus, First, 1 will and di« 
rect that all my debts, legacies and funeral expences shall be fully 
paid,” these words will not give the legatee place of the specific 
devisee, though perhaps by such words the residuary real estate 
might be charged with the legacies. And perhaps also this would 
be considered as sufficient to charge even specie devisees in their 
order, (for the general devisee and the heir come first into contri* 
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Clame to prevent an Annuitant under the Will fi'oni 
parting with his Annuity, 

AND my will further is, and I do hereby expressly de* 
elare and direct, that in case my said nephew, A. B., shall 
alien, sell, assign, incumber or transfer, or in any manner 
dispose of or anticipate the said annuity or yearly sum of 
200^. or any part thereof, then and in such case, and from 
and immediately after such alienation, sale, assignment, or 
transfer, the said bequest so made thereof as aforesaid, and 
the use and estate so given to him therein, shall cease and 
be void, to all intents and purposes as if the same had not 
been mentioned in this my will, or as if the said C. K. were 
naturally dead. 


button) with the dchtt. See Knightley o. Knightley, 3 Vez. Jun. 
338. But the Lord Chancellor doubted of the distinction in this 
respect, in Williams v. Chitty, 3 Vez. Jun. 545. The Master of 
tlie Rolls, however, maintained the distinction, in Shallcross o. 
Finden, 3 Vez. Jun. 738. And see 3 P. Wms. 91. Harris v. In* 
gledew, ib. 358. 

In this last case the words at the beginning were, After pay¬ 
ment of all my just debts, funeral expenccs;’* and it was clearly 
held that the debt$ were charged by these words. 
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No. 25. 


Devise tf Copyholds and Leaseholds^ for lives and 
years, to Trustees, to the same uses as the Free¬ 
hold. 

AND I give and bequeath all my customary, or copy- 
bold (1) messuages, lands, and hereditaments, and also all 
my messuages, farms, lands, tenements, and hereditaments 


Of the ne* (1) The necessity for, and the operation of a surrender of a copy 
^e’pL-ty's hold estate to the use of the will made, or to be made, has been const- 
hasiiig thr dcred. To what has been observed, it may be here added, that for the 
in him at will to have its legal efiect, it is necessary that the party, when he 
the time of ^lakes the surrender to the use of his will, vhould have the legal es- 
dcring his tate. Doe d. Ibbott, v. Cowling, 6 T. R. 63. otherwise the surrender 
the iise^of*’ ^he use of the party’s own will, can have no effect,any more than 
his wiU. jf tiie surrender were made to a stranger. Thus, where a copy- 
hold was surrendered to J. S. on the 10th October, 1793, and the 
surrenderee afterwards, and before he was admitted, surrendered 
the same to the use of his will; and on the 17th June, 1795, and 


not before, the surrender was presented and the testator admitted; 
it was held that the surrender to the use of the will was inopera¬ 
tive, and that the admittance did not relate; for before the surren¬ 
der to the testator was executed by the admission, the legal estate 
was wholly in the surrenderor, and the surrenderee could not en¬ 
ter without being a trespasser to the surrenderor, and the surren¬ 
deree could not have maintained ejectment unless he was admitted 


before the trial. And as to the question of rc/of/on, it was held 
that the admission could not relate so as to validate the surrender by 
J.S. to the use of his will, for though relation will in many cases help 
acts in law, it will not help the acts of the party, that is, it will not 
make void acts of parties good by the fiction of law. See the learned 
judgment pronounced by Lord Ellenborough, in the case of Doe on 
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.vliatsoever, which 1 hold by virtue of, or under any grant, No. S5. 
lease, or demise, from the Crown, or any college in either 
of the Universities, or from any bishop, dean and chapter, 
or other person, body politic or corporate, ecclesiastical or 
civil, for any term of life or lives, or years determinable on 
deaths, or usually renewable at certain times and periods 
respectively, and also all my leasehold messuages, lands, 
and tenements, which 1 hold for any term or number of 

years (in case any such there be) unto the said-and 

-, their heirs, executors, administrators and assigns 

respectively, according to the nature and quality of the 
same respectively, for and during all my estate and interest 
therein, upon trust that my said trustees, and the survivor 
of them, his heirs, executors, and administrators, shall and 
do settle and assure the same, so and in such manner as that 
the clear residue of the rents, issues, and profits of the same 
copyhold and leasehold premises respectively, may be re¬ 
ceived, taken, and enjoyed by and for the use and benefit of 
such person or persons as for the time being shall, by virtue 
of this my will, and the settlement to be made according to 
the directions hereinbefore contained, be entitled to any 

- *- 

dem.Tofield v. Tofield, 11 East, 266. And for the doctrine of rela¬ 
tion the reader is referred to the 8th section of chapter 2 of this treatise. 

The reader will observe, that in this case there was an original defect 
of estate and not of a surrender, so that this was not a case for equity 
to supply a surrender, which it would have done if the testator had 
had the legal estate, and had only omitted the surrender to the use 
of his will, as the wife was the devisee. But in another view of 
the equity of the case, it should seem there was a good ground of 
relief; since the first surrender was for valuable consideration, 
and gave the surrenderee an equitable interest, and it has always 
been the rule of equity, that where the party has the beneficial 
interest only in copyhold lands, he may devise them, and they will 
pass by his will as well as any other lands, without a surrender. 

See Tuflnell v. Page, 2 Atk. 37. King v. King, 3 P. Wms. 360. 

Macey o. Shurmer, I Atk. 390. Allen n. Poulton, 1 Vez. 121. 
Macnamara v. Jones, 1 Bro. C. C. 481. Daire v, Beversham, 4 
Ch. Rep. 76. 
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^o. 95. £gtat6 of freOliold and inberitanccy of and in my said ma- 
nore, hereditaments, and premises in the said counties of 
—— and —and until some persons entitled to an estate 
of inheritance shall, by good assurances in the law, become 
seised of the said manor, hereditaments, and premises in fee 
simple, in possession; and immediately upon or after that 
event, the trustees in the said settlement of the said copy<* 
hold and leasehold premises, shall be thereby directed and 
required to surrender, assign, and assure the said copyhold 
and leasehold lands, tenements, and premises, with their and 
every^of their appurtenances, and all estates, terms, and in¬ 
terests of my said trustees, of, and in the same, unto such 
person or persons so seised of, or entitled to the inheritance 
of the said manors, messuages, lands, and hereditaments 
aforesaid, by such deeds, writings, instruments, surrenders 
end assurances, as by such person respectively, or by his 
counsel learned in the law, shall be reasonably advised or 
required: and also upon trust that my said trustees, and 
the survivor of them, his heirs, executors, or administrators, 
in the mean time, and until such settlement shall be made, 
do and shall by and out of the rents and profits of the said 
leasehold premises, pay the rents and perform tlie covenants 
reserved by the original and subsilting leases, and also by 
and out of my personal estate renew the leases of the same 
premises, and take new losses thereof respectively, in their 
own names, when and as it shall be usual and requisite, and 
also from time to time make such proper surrenders of tlie 
leases subsisting, as shall be requisite, and necessary or in¬ 
cident to such renewals, and also do and shall, by and out 
of my said personal estate, or the rents and profits afore¬ 
said, pay and discharge the fines and tees of admissions to. 
and surrenders of, my said copyhold lands. 
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No. 36. 


Devise of the residue of Testator's personal estate, 
in trust, to sell, call in, dispose of, and convert into 
momy, such part as shall not consist of stock, or 
real secunties, and invest it in securities, and 
thereout make a marriage provision for a collateral 
relation. 

AND as to all tlie rest, residue, and remainder of my 
personal estate, money in the public funds, and money out 
at interest, and securities for money, arrears of rent, goods, 
chattels and cftects, of what nature or kind soever, not here¬ 
in specifically bequeathed, I hereby give and bequeath the. 

same, and every part thereof, unto the said ■- . . and 

- ', their executors, administrators and assigns, upon 

trust, that they, the said-and-, and the sur¬ 

vivor of them, and the executors or administrators of such 
survivor, shall and do, as soon as conveniently may be after 
my decease, receive, collect, call in, dispose of, and abso¬ 
lutely convert into ready money, so much and such part of 
the said residue of my personal estate to them bequeathed, 
as shall not, at the time of my decease, consist of stock in 
the public funds, or of government or real securities; and 
shall and do lay out and invest all such sum and sums of 
money, as shall arise by converting into ready money all such 
part of the said residue of my personal cstote as aforesaid, 
either in the public funds, or on real or government seenri- 
ties, at interest, and shall and do stand and be possessed 
thereof, and also of all such part of the residue of my per¬ 
sonal estate as shall at the time of my decease, consist of 
stock in the public funds, or of government or real secu¬ 
rities respectively, and of the interest, dividends and annual 
produce thereof, upon the trusts, and subject to the direc¬ 
tions and declarations hereinafter contained (that is to say,) 
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No. 96 , upon trust, that my said trustees, or the survivor of them, 
and the executors, administrators or assigns of such survi¬ 
vor, shall and do, by and out of the same residue, raise 

- 1 , of lawful money of Great Britain, and pay the same 

to the said-, or to such person or persons as she shall, 

by any deed or writing, executed by her, in the presence of 
two or more credible witnesses, direct or appoint, imme¬ 
diately upon, or in certain prospect of her marriage, as and 
for her pecuniary fortune or marriage portion, and for which 
her receipt alone, notwithstanding her coverture, or that of 
her legal assignee, shall be an efiectual discharge, so as an 
adequate and proper jointure and provision for her and her 
issue be settled and secured in consideration thereof. Pro¬ 
vided that in case my said niece shall die without having been 

married, then the said sum of-/. shall not be raised and 

paid at all, but shall sink into, and become a part o^ the re¬ 
sidue of my personal estate, for the benefit of the person or 
persons who shall become entitled thereto under this my will. 


No. 27. 


Bequest of Jewels, %c. 

I ALSO give to my said wife tlie use of all my jewels and 
pearls, usually worn by herself, during her widowhood; and 
upon the marriage or decease of my said wife, which shall 
first happen, 1 give the same jewels and pearls to the said 
£. A., and G. C., their executors, administrators, and as¬ 
signs, upon trust, that they permit and suffer them to be used 
and enjoyed by the person or persons, who, from time to 
time, shall, by virtue of the limitations to be contained 
in the settlement so to be made as aforesaid, be for 
the time being entitled to the immediate freehold of the 
•states to be therein comprised, but so as that the same 
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Bequest of Jewels, ^c. 


shall not vest in any child or children of amy person or 
persons to be therein* made a tenant or tenants for life^ who, 
being a son or sons, shall not attain the age of 21 years, or 
being a daughter or daughters, shall not attain that age^ or 
marry. Provided always, and 1 do hereby declare my will 
and mind to be, that it shall and may be lawful to and for 
my said son W., and after his decease, my son T., and my 
grandson L., when and as by virtue of any of the limita¬ 
tions to be contained in the settlement or settlements so to 
be made as aforesaid, they shall respectively be entitled to 
the immediate freehold of the hereditaments, in such settle¬ 
ment or settlements to be comprised, by any deed or deeds, 
instrument or instruments, to be by them respectively sealed 
and delivered, in the presence o^ and attested by, two or 
more credible witnesses, or by their respective last wills and 
testaments, or any codicil or codicils thereto, to be by them 
respectively signed and published in the presence of, and at¬ 
tested by, the like number of witnesses, to direct or appoint, 
that ahy woman or women, whom they may respectively 
marry, shall have the use of all or any part of the said 
jewels or pearls, during her or their widowhood, or respec¬ 
tive widowhoods; and my said trustees shall permit and 
siiffor the same to be used and enjoyed by her or them ac¬ 
cordingly. Provided always, and I do liereby direct the 
said E. A., and G. C., and the survivor of them, and the ex¬ 
ecutors, administrators and assigns of such sutvivor, at the 
request of the person or persons, who, for the time being, 
shall be entitled to the use of the aforesaid jewels and pearls, 
by virtue of this my will, to have them,‘or any of them reset, 
so that their value ^hall not thereby be lessened, the cxpence 
of such resetting to be paid out of the fund hereinbefore di¬ 
rected to be established, or to exchange the same, or any^ of 
them, for others of equal or greater value (except with re¬ 
spect to my family pearl necklace, the ruby ring set with 
diamonds, the emerald ring set with diamonds, and the sap¬ 
phire ring, with the figure of-engraved upon it, 

which I desire may be preserved in their present state). 
Provided, and I do hereby declare my will to be, that it shall 
and may be lawful to and for the said L. C. PI, to have the 

2 H 
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No. 27. use of my pearl bracelets, with diamond clasps (1), during^ 
her life, unless she shall marry again; but that immediately 
upon her decease, or second marriage, which shall first hap* 
pen, the same shall vest in the said £. A., and G. C., or the 
survivor of them, his executors or administrators, upon such 
trusts as hereinbefore declared or expressed of or concerning 
the jewels afbfesaidr 


No. 28. 


Appointment under a power for the benefit of 
Testator*s younger children. 

Ik 

AND whereas my surviving daughters have respectively 
attained the age of 21 years, but my younger son is still an 
infant, of the age of 15 years; now I, the said A. B., by force 
and virtue, and in exercise of the said power and authority, 
do by this my last will and testament in writing, signed and 
sealed by me, in the presence of, and attested by, the 
three credible persons whose names are intended to be 
hereunder written as witnesses to my signing, scaling, 
and publishing this my last will, direct and appoint the 

sum of-/. residue of the said sum of -- 1 , or 

sueh other sum of money as shall be to be raised under 


(1) If a testator bequeaths a certain thing, which be specifies as 
being his own, the legacy will not have its effect, unless that thing 
be found extant among the testator’s property, as, if he bequeaths 
it by the words, ‘ my watch, my diamond ring,’ &c.; but if ho 
toys, * I bequeath a watch,* or, * a diamond ring,’ the legacy will 
bare its effect, if the value and species are described so as to render 
H sufficiently certain: and this is the rule of the civil law ^ Do* 
mat. 2 y. 7£0, s. 
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the trusts of the said term of 99 years, to be raised imme' No. 28. 
diately after my decease, out of my said family estates, under 
the ti'usts of the said term, to be divided amongst my said 
three children, Mary Caroline, Elinor and Edward, and 
any other child or children whom 1 may hereafter have by 
the said —•—=—, in the shares aiid manq^r hereinafter 
mentioned, (that is to say) to be paid and divided among all 
my said younger children, in equal shares and proportions; 

the respective shares of my said daughters-and 

- f to become vested and payable up6n my de¬ 
cease, and to carry interest from tliat time at the rate of- 

per cent per annum; and the share of my said son E. t5 be 
paid on his attaining the age of 21 years; and the share and 
shares of such child, or such of the children 1 may hereafter 
have by the said .— , as shall be a daughter or daugh¬ 

ters, to be paid at her or their age, or respective ages of 21 
years, or day or respective days of marriage, which shall 
first happen, and as shall bo a son or sons, at the age of 21 
years.' And I do hereby direct and appoint, that the trus¬ 
tees or trustee for the lime being of the said term of years, 
shall levy and raise, and pay to or for my said son £., and 
such child or children as I may hereafter have by the said 

-, from the time of my decease till they respectively shall 

ibecomc entitled to receive their shares of the said sum of 
- — ■/>, or such other sum of money as aforesaid, for or to¬ 
wards his or her maintenance and education, any yearly sunt 
not exceeding the yearly sum of 200/. a piece. And my will 
is, and 1 do hereby declare, direct, and appoint, that in case' 
my said son E., or any such child or children as 1 may here¬ 
after have by the said-, shall die before his or her 

share, or their respective shares of the said principal money 
shall become payable, that then the share and shares of him, 
her or them, or any of them so dying, shall go to and be di-^ 
vided between my surviving children, if more than one, in 
equal shares and proportions, and if only one, then the 
whole shall go to such one surviving child, and shall be con¬ 
sidered as part of the original portion or portions of such 
child or children. 


2x2 
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No. 29. 


Clause in aJiVilly directing a Power of leasing and of 
selling and disposingy to he inserted in the Settle^ 
m&nt directed to be made of the Testator^s real 
Estates. 

AND 1 do hereby declare my will to be, that in such 
settlement there shall be contained a pbwer to enable the 
said £. A., and G. C., and the survivor of them, and the 
executors and administrators of such survivor, from time to 
time, during the continuance of the said term of 2000 years 
hereby limited and created, and after the determination 
thereof, for the person or persons, who for the time being 
shall, by virtue of the limitations in such settlement to be 
contained, be entitled to the said manors and hereditaments 
hereinbefore devised and comprised in the same torm, for an 
estate of freehold, to grant, demise, limit, or appoint the 
said hereditaments, or any of them, or any part thereof, for 
any term or number of years, not exceeding 21 years, at the 
most improved rent, without taking any fine, and under the 
usual restrictions: and also a power to enable the said £. A. 
and G. C., and the survivor of them, and the executors and 
administrators of such survivor, from time to time, and at 
any time or times hereafter, at the request, and by the di> 
fection, of the person or persons who, for the time being, 
diall be entitled to the hereditaments to be comprised in the 
settlement hereby directed to be made as aforesaid, for an 
estate of freehold, either in possession or in remainder, im* 
mediately expectant on the said term of2000 years, signified 
by some writing, under the hand and stol, or hands and seals, 
of such person or persons, attested by two or more credible 
witnesses, to make sale of, or to convey in exchange for, oe 
in lieu of other hereditaments, all or any of the heredita« 
inents to be comprised in the settlement so to be made as 
aforesaid, and the fee simple and inheritance thereof as well 
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as for the said term of SOOO years, due regard being had to No. S9. 
the proviso next hereinafter contained or expressed, with the 
usual clauses, making the receipts of the said E. A. and 
O. C., or the survivor of them, or the executors or admi* 
nistrators of such survivor, effectual discharges to the pur« 
chaser or purchasers of the hereditaments wliicll shall be so 
sold, and the usual directions to lay out the money to arise 
by such sale or sales, in the purchase of other freehold lands 
of inheritance, or of copyhold lands convenient to be held 
with the lands hereby devised, or any of them, or so to be 
purchased or taken in exchange, in pursuance of this my 
will, and to settle the lands so to be purchased, or so to be 
received in exchange as aforesaid, to the uses of the settle¬ 
ment hereinbefore directed to be made as aforesaid, or as 
near thereto as the nature of the tenure and circumstances 
w'ill permit, any thing hereinbefore contained to the contrary 
thereof in any wise notwithstanding. 


No. 30. 

Clause in a Will, hy which the Testator, after li¬ 
miting his real Estates to his Son for Life, Re¬ 
mainder in the strict Form to the Sons of such 
Son successively in Tail Male, limits the same to 
his two Daughters, in Moieties, with Survivorship, 
for Life, to take exclusive^ of their Husbands, with 
the same Remainders in Tail to their respective 
Children in succe^ion, with cross ultimate Remain¬ 
ders ; the whole being directory of a Settlement to 
be made. 

AND for default of such issue, to the use of trustees and 
their heirs, during the lives of my said two daughters A. B. 
and C. D., and the life of the survivor of them, in trust, to 
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No, 30* pay the rents, issues, and profits tliercof to such person or 
persons respectively, as they my said daughters respectively, 
and the survivor ot* them, by any writing or writings under 
their respective hands, or the hand of such survivor, shall 
from time to time, as the same respectively shall become due 
or payable, but not by way of anticipation, direct or appoint, 
so as that my said daughters, during their joint lives, shall, 
not have the power of disposing of more than a moiety each, 
of tho said rents, is.sucs, and profits, and for want of such di¬ 
rection and appointment, into the proper hands of them res¬ 
pectively, in moieties, whilst both of them shall be living, and 
of the survivor of them, for their and her sole and separate 
use, exclusively and independently of any husband with 
whom they respectively may happen to intermarry, and not 
to be in anywise subject to the controul, debts, or engage¬ 
ments of their respective husbands: and my will is, that 
their respective receipts in writing, and the receipt of the 
survivor, or the receipt or receipts of the person or persons 
to whom they respectively, or the survivor of them, shall di¬ 
rect the said rents, issues and profits to be paid as aforesaid, 
shall be good and efibctual releases and discharges for the 
rents, issues and profits therein mentioned to be received ; 
and upon further trust, during the lives of my said daugh¬ 
ters, and the life of the survivor of them, to preserve the 
contingent uses and estates to be limited as hereinafter men¬ 
tioned, and fram and after the decease of the survivor of 
them, my said daughters, as to one undivided moiety or 
cc^ual half part or share of the same hereditaments, to the 
use of the first and other sons of my said daughter, A. B., 
successively, according to their respective seniorities, in tail 
male, and for default of such issue to the use of the first and 
other sons of my said daughter, C. D., successively, accord¬ 
ing to their respective seniorities in tail male; and as to the 
other undivided moiety, or equal half part or share of the 
hereditaments, to the use of the ISrst and other sons of 
my said daughter, C. D., successively, according to their 
respective seniorities, in tail male, and for default of such 
issue to the use of the first and other sons of my said daugh¬ 
ter A. B., successively, according to their respective seniori¬ 
ties^ in tail male i and from and after the decease of both 
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my said daughters, ard failure of issue male of both their No. 90. 
bodies as aforesaid^ then, as to the entirety of the same he« 
reditaments, to the use of . . his heirs and assigns. 


No. 31. 


Devise of a Sum to be applied in releasing poor 

Prisoners. 

I will and direct that my executors shall, within — - 

months after iny decease, lay out and expend the sum of 
1000/. in releasing and discharging such poor prisoners who 

shall be imprisoned at my decease in - prison^ 

or one of them, for debt, as my executors shall think fit, 
having regard, in the application of the said sum for this 
purpose given, to such poor prisoners as shall be then 
in prison, whose conduct has been virtuous and industrious, 
whose families arc in want, and whose confinement has been 
owing to losses and misfortunes, and not to idleness, drunk- 
enness or debauchery (1). 


(1) If tlie testator is desirous of making this legacy cease in case 
of his giving the said sum, or to cease as to a proportionate part, in 
case of his giving auy less sum, in his life-time, it will be bettor 
for him to reserve this to bo directed by a codicil, which nay de¬ 
termine the quantum, and ascertain the fact, by a statement upon 
the face of it, aiwl thus the executors will be relieved from a 
troublesome enquiry, during which it might be necessary to sus¬ 
pend the execution of the testator’s bounty. 
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No. 32. 


A Preamble to a Will, the Testator being about to go 

to Sea. 

IN the name of God, Amen. I, C. D., of -, ma¬ 

riner, being in good health, and of sound mind, and being 

about to depart this kingdom, on a voyage to . - - - ^ in 

the kingdom of , and having regard to the dangers 

of the seas, and the uncertainty of life, do, in case I die be¬ 
fore I return to Great Britain (1), make this my last will 
and testament, as follows, that is to say, &c. 


No. 33. 

A general Form of a Codicil to a Will, where only 
some fete additional Legacies are given. 

WHEREAS 1, A. B., of , hive made, and duly 
executed my last will and testament, in writing, bearing 
date, &c. Now I do hereby declare this present writing to 
be as a codicil to my said will, and direct the same to be an¬ 
nexed thereto, and taken as part thereof; and I do hereby 
give, bequeath, &c. In witness whereof, I, the said A. B., 

have to this codicil set my hand and seal, this ■ ..day 

of‘-1—. 


(1) See the case of Parsons ». Lanoe, Ambl. fi67. This will is 
avoided by his return. 
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No. 34. 


Another general Form of a Codicil to a Will, where 
several Legacies are revoked. 

WHEREAS I, A. B., of- , &c. have by my last 

will and testament, in writing, duly executed, bearing date^ 
&c. given and bequeathed to, &c. Now 1, the said A. B., 
being desirous of altering my said will in respect to the said 
legacies, do therefore make this present writing, which I 
will and direct to be annexed as a codicil to my said will, 
and taken as part thereof; and I do hereby revoke the said 

legacies by my said will given to- , and 1 do give to each 

of them the said-and-the sum of- 1. only (1); 

and 1 give unto, &c. And 1 do ratify and confirm (H) my 
said will in every thing, except where the same is hereby 
revoked and altered as aforesaid. 

In witness, &;c. 


No. 35. 


A Codicil executing a Power given by a Settlement. 

A CODlCILi to be added to, and to be taken as part of 
the last will and testament of me M. B., of N. and W., in 


(1) Substituted legacies stand charged upon the same fund as 
the original legacies. 

(3) All codicils are part of the will: thei^efore a codidl merely 
for a particular purpose, tmd cot^firming the trill in other retpectff 
docs not revive any part of the will which h^ been revoked by a 
former codidl i Crosbie v, Macdovrall, 4 Yes. Jon, 61Q« 
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T'fo. 35. the county of L. Whereas by indenture of lease and release^ 

bearing date respectively the-and-days of J une, in 

the year of our Lord 1721, and made or mentioned to be 
made between me the said M. B. of N. and W., by the name of 
--, of the one part, and M. K. of A., in the county of Corn¬ 
wall, Esquire, and T. R., of the Middle Temple, Esquire, of 
the other part, I, the said M. B. of N. and W. for the settling 
of the manors, lands, tenements and hereditaments therein 
mentioned, and in consideration of 10^. of lawful money, 
did bargain, sell, alien, release and confirm unto the said 
M. K. and T. R., the manors, advowsons, messuages, 
lands, tenements and hereditaments therein contained, and 
amongst others, all that the manor, or reputed manor of L., 
with the rights, members, and appurtenances thereof, in the 
county of B., and the messuages, lands, tenements and he¬ 
reditaments of me the said M. B., of N. and W., in L. 
and F. aforesaid, or either of them, in the said county of 
B., to hold to the said M. K. and T. R., their heirs and 
assigns for ever, to and for the uses, intents and purposes, 
and subject to the powers, limitations and provisos therein¬ 
after expressed and contained, of and concerning the same; 
in which said indenture of release is contained a proviso, 
that it should and might be lawful to and for me the 
said M. B. of N. and W., from time to time, and at any 
time or times, during my life, by any deed or writing, to 
be sealed and delivered, or by my last will or testament 
to be signed by me in the presence of two or more cre¬ 
dible witnesses, to revoke or alter all or any of the uses 
or trusts thereby limited or appointed, or to limit any other 
or new estate, uses, trusts or dispositions, of or concerning 
the premises or any part thereof: and whereas by indenture, 
bearing date the fourteenth day of October, in the year of 

our Lord-, and made, or mentioned to be made 

between me the said M. B. of N. and W. of the one part, 
and T. B. of S., in the county ofE. Esquire, J. L. of the 
parish of St. J. witliin the liberty of the city of W., in the 

county of M., Esq., and E. R., of the parish of St._, in 

the said county of M., Esq., of the other part, reciting the 
said hereinbefore recited indenture, and also' reciting two 
several other indentures made subsequent thereto, whereby 
the uses of and concerning the said premises, in and by the 



App.] Codicil in Execution of a Power. 475 

snid first'inontioned indenture limited and declared, were No. 35, 
altered and revoked of and concerning^ the said premises, 
but subject to a like proviso for altering and revojcing the’ 
same, and appointing new uses as in the said first recited 
indenture contained ; 1 the said M. B., of N. and W., in 
pursuance of the said power to me reserved, did revoke the 
uses in and by the said several recited indentures decla*'ed 
of and concerning the said premises, and did limit, appoint 
and declare the same premises, to and for the uses and 
trusts, and under the provisos thereinafter expressed con¬ 
cerning the same; in which indenture is also contained a 
proviso, that it should and might be lawful to and for me 
the said M. B., of N. and W., from time to time, and at all 
times thereafter, during my life, by any deed or deeds to bo 
by me executed in the presence of two or more credible 
witnesses, or by my last will in writing, or codicil thereto, 
to be by me signed in the presence of two or more credible 
witnesses, to revoke or alter all or any of the uses, estates 
and trusts thereinbefore limited or declared, of or in all 
or any of the premises, and to limit any new or other es*- 
tates, uses, trusts or dispositions of or concerning the same, 
so revoked, or any part thereof: and whbreas 1 have made 
and published a will in writing, bearing date t1\e same 14th 
day of October, now I the said M. B., of N. and W., in 
pursuance and by virtue of the said power to me reserved 
and given, in and by the said last-rcoited. indenture of tho 
14tli of October, in the year ——, and all and every otlier 
power and powers, authority and authorities to me given 
or reserved, or me in anywise enabling in this behalf, do by 
this my codicil revoke, annul and make void all and every 
the uses, trusts, estates, limitations and appointments in and 
by the said several recited indentures, or any of them, li¬ 
mited, created, or declared, of and concerning all that tha 
said manor or reputed manor of L., with the rights, mem¬ 
bers, and appurtenances thereof, in the said county of B., 
and all the said messuages, lands, tenements and heredita¬ 
ments of the said M. B., of N. and W., in Ti. and F. afore¬ 
said, or either of them, in the said county of B., in and by 
the said first-recited indenture of release, granted, released, 

or conveyed, with their and every of their appurtenances j 

a 
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No. 35. and 1 the said M. B. of N. and W.y in pursuance of and by 
virtue of all and every the power, &c. aforesaid, do direct, 
limit, appoint and declare, that the said first-recited in* 
denture of release, and the grant and conveyance thereby 
made as to all that the said manor or reputed manor of 

L. , with the rights, members and appurtenances thereof, 
in the said county of B., and all the said messuages, 
lands, tenements, and hereditaments of me the said M. B. of 
N, and W., in L. and F. aforesaid, or either of them, in the 
said county of B., in and by the said first-recited indenture 
of release granted, released, or conveyed, with their and 
every of their appurtenances, be and enure, and 1 do hereby 
give and devise tlie same in manner following, that is to say, 
To the use of the Honourable II. B. Esq., commonly called 

Lord H. B., brother of His Grace the Duke of-, for the 

term of his natural life, without impeachment of, or ibr any 
manner of waste ; and from and after the determination of 
that estate by forfeiture, or otherwise in his lifetime, then 
to the use of the said T. B., 1. L. and E. R., and their 
heirs, during the natural life of the said H. B., in trust, to 
preserve the contingent remainders hereinafter limited from 
being defeated and <iestroyed, and for that purpose to make 
entries or bring actions, as the cose shall require; but, ne¬ 
vertheless, to permit and suffer the said H. B., during his 
natural life, to I'eceive and take the rents and profits of the 
same premises to his own use; and from and after the de¬ 
cease of the said H. B., to the use of M. the wife of the said 
H. B., for the term of her natural life, without impeach¬ 
ment of or for any manner of waste; and from and after 
the determination of that estate by forfeiture or otherwise, 
during her life, to the use of the said T. B., I. L. and 
E. R., and their heirs, during the natural life of the said 

M. , in trust to preserve the contingent remainders herein¬ 
after limited, from being defeated and destroyed, and for 
that purpose to make entries or bring actions, as the case 
shall require; but nevertheless to permit and suffer the said 
IVL during her life, to receive and take the rents, issues and 
profits of the said premises, to her own use: and from and 
after the decease of the said M., to the use of the first son 
of the body of the said M., by the said H. B., begotten or- 
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to be begotten, and the heirs male of the body of such Brst 
ton, lawfully issuing; and for default of such issue, to the 
use of the second, third, fourth, fifth, sixth, seventh, eighth, 
nin th, tenth, and all and every the other son and sons of'the 
body of the said M., by the said H. B* begotten or to be 
begotten, severally and successively, one after another, as 
they shall be in seniority of age and priority of birth, and 
the heirs male of their respective bodies lawfully issuing; 
the elder of such sons and the heirs male of his body, being 
always preferred, and to take before the younger of such 
sons, and the heirs male of his and their body and bodies; 
and for default of such- issue male, to the use of all and 
every the daughter or daughters of the body of the said M., 
by the said H. B. begotten or to be begotten, as tenants in 
common, and not as joint tenants, and the heirs of their 
several and respective bodies lawfully issuing; and failing 
issue of any of the said daughters, to the use of all and 
every other such daughter or daughters as tenants in 
common, and not as joint-tenants, and the heirs of the re¬ 
spective body or bodies of such other daughter or daughters 
lawfully issuing; and for default of such issue, to the use of 
such person or persons, and for such estate or estates, and in 
such proportions and in such manner as she the said M., whe¬ 
ther covert or sole, shall, by any dee*d or writing, to be by her 
sealed and delivered in the presence of three or more credi¬ 
ble witnesses, or by her last will in writing, or any writing 
purporting to be her last will, and to be by her signed 
and published in the presence of a like number of wit¬ 
nesses, limit and appoint; and in default of such appoint¬ 
ment, then to the use of my own right heirs for ever: pro¬ 
vided always, and my will and meaning is, that it shall and 
may be lawful to and for the said H. B., and after his de¬ 
cease to and for the said M. his wife, in case she shall sur¬ 
vive him, by indenture to make any lease or leases of the 
premises, for any term or number of years, not exceeding 
twenty-one years from the making thereof^ so as upon every 
such lease or leases there be reserved and made payable, 
during the continuance of the said respective terms thereby 
granted, the greatest improved yearly rent that can or may 
be reasonably bad for the same, to be incident to and go 
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35. along with the remainder or reversion expectant on such 
leases respectively, and so as such leases be not by any 
express words therein contained^ freed from impeachment 
of waste; and so also as there be contained in every such 
lease or leases a power of re*cntry, in case the rent or rents 
thereupon to be respectively reserved, or any part thereof 
shall be behind or unpaid by the space of twenty-one days 
next after any of the times of payment therein to be respec* 
tively limited; and so as the respective lessee or lessees 
therein named, do execute a counterpart of such lease or 
leases respectively; and 1 do hereby ratify and confirm all 
and every the uses, trusts, estates, liiuitatioiis and appoint¬ 
ments in and by the said recited indenture of the 14th of Oc¬ 
tober, - y limited, appointed or declared, of or concerning* 

all and every or any of the manors, messuages, lands, te¬ 
nements and hereditaments therein comprised, except and 
other than the said manor of L., with its appurtenances, and 
the lands, tenements, and hereditaments aforesaid, in L. and 
F. aforesaid, or either of them, in the county of B., and 1 do 
also hereby declare, that my said will in writing, bearing date 

the 14th day of October,-, and this codicil, which 1 will 

shall be added to and deemed part thcreoi^ do contain my 
last will and testament. In witness whereof 1 have to this 
codicil, and to a duplicate thereof, both of the same tenor 
and effect, each contained in two skins of parchment, set niy 
hand and seal, this-day of, &;c. 
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No. 36. 


A nuncupative Will committed to tvriting. 

T. B., his will by word of mouth, made and declared by 

him on the ■■ -- day of-, in the presence of us, 

who have hereunto subscribed our names as witnesses hereto. 
^My will 18 that^ &c. 


(The very words) 


I. G. 
R. S. 
P. G. 


No. 37. 

Conclusion and Attestation of a Will, written on 

several sheets. 

I DO hereby make, ordain, constitute and appoint A. B. 
and C. D., executors of this my last will and testament, 
hereby revoking all former wills by me at any time hereto- 
lore made, and do declare this to be my last will and testa¬ 
ment. In witness whereof 1, the said T. S., have to this 
my last will and testament, contained in this and the four 
preceding sheets (or skins of parchment), set my hand and 
seal, (to wit) roy hand to the bottom of each of the said 
four sheets (or skins,) and my hand and seal to this last 
sheet (or skin,) and my seal at the top of the said slieets (or 
skins) where all the said sheets or skins are fixed together, 
this-day of-, 1755. 

The writing contained in this and the four 
preceding sheets (or skins) was signed 
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and sealed by the above-named T. S., 
and by him published and declared as 
and for his last will and testament in 
the presence of us, who have hereunto 
subscribed our names in his presence, 
and in the presence of ’each other, 

N. S. 
T. B. 
F*. L. 


No. 38. 

Common Form of Attestation. 

SIGNED, sealed, published and declared by tlie 
above-named J. S., as and for his last will and 
testament) in the presence of us, who have 
hereunto subscribed our names as witnesses 
thereto, in the presence of the said testator, 
and in the presence of each other. 

C. D. 

E. F. 

G. H. 


No. 39 . 

Attestation of a Codicil. 

SIGNED, sealed, and published by the said 
M. B., of N., as and for a codicil to be added 
to and be considered as part of her last will 
and testament, in the presence of us, who have 
subscribed our names in her presence. 

R. S. 

F. B. 

R. T. 


4eo 

No. 37. 


[Aw. 



III. SUPPLEMENTARY MATTERS AND CASES 


IN ELUCIDATION OF 

SOME OF THE SUBJECTS TREATED OF 
IN THESE VOLUMES. 


THELLUSSON r. WOODFORD. 

WOODFORD V. THELT^USSON. 

13 Vezey Jun. 209. 

Election in Equity. 

Vol. I. Chap. 1. Sect. 10. The subject of election is consider¬ 
ed in the part of this treatise here referred to, only in refor- 
enpe to the question, irhethcr an unexecuted will is of force 
to raise a case of election against a person claiming in con¬ 
tradiction to the will, but taking a benefit in the persona] es¬ 
tate under the same will. The case of Thellusson v. Wood¬ 
ford involves so clear an exposition of the general doctrine, 
that I have been induced to give it a place here. 

** The willof Peter Thellusson, dated April 9,1796, devising 
all his estates, manors, &c. at Brodsworth, and other places 
in the county of York, and all the messuages or tenements, 
VOL. II. 2 I 
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lands, hereditaments or premises, lor the purchase whereof 
he had entered into any contract, or contracts in writing, 
with the 'benefit of such contract and contracts respectively, 
and all other his real estates, whatsoever and wheresoever, 
to the use of trustees, their heirs and assigns, upon the trusts 
after-mentioned, contained in'the following clause : 

“‘In case I shall in my life-time enter into any con¬ 
tracts for the purcliase of any lands, tenements or heredita¬ 
ments, and 1 shall happen to die before the necessary con¬ 
veyances thereof arc executed, 1 order and direct, that all 
and every such contract or contracts, so entered into by me 
as aforesaid, shall be completed and carried into execution 
by my said trustees after my death, and that the purchase- 
monies for such respective estates and premises shall be paid 
by them, by, with, and out of my personal estate and cftccts, 
and that the deeds and conveyances thereto respectively shall 
be made to them, their heirs and assigns; and that they and 
every of them shall stand, remain, and be seised and pos¬ 
sessed of all and singular' the premises so to be conveyed 
upon, under, and subject to such and the same uses, trusts, 
limitations, provisos and conditions, as arc in and by this my 
will createtl, expressed and declared, of and concerning the 
estates hereby directed to be purchased by and wilii tlic 
utbresaid rcsiduiiin of my estate and clfects in the manner 
hereinbefore moiitioiied.’ 

“ The. testator w ithin a month l)efore his death, had con¬ 
tracted for the purchase of real estates to the amount of 
30 , 000 /. 

“ '^riie bill filed by the trustees, prayed, that the trusts of 
the will may be established; and that it may be declared, 
wlietlier Peter Isaac Thclliissoii, as heir at law of the tes¬ 
tator, is or is not entitled to such parts or particulars of his 
real estate, as were conveyed to him after making bis will ^ 
and also to such particulars of his real estates as were pur¬ 
chased, contracted, or agreed to be purchased b}' the testator, 
after making his will; and to have such of the said contracts 
as remained uniierformcd at his decease, completed for the 
benefit of his said heir at law, and to have the purchase- 
money paid out of the personal estate of the testator; and 
particularly, that it may be declared, whether the heir is cn*« 
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titled to such last>nientioned real estates, and also to the le¬ 
gacies and bequests in the will; and, if not, then that he 
may be put to his election. 

“ The decree, dismissing the bill filed by the widow and 
children of the testator, as far as it ought to have the trusts 
of the will declared void, and establishing the will, giving di¬ 
rections for carrying the trusts into execution, and declaring 
a trust, as to the estates, contracted for by the testator, after 
the date of his will, for the heir, reserving the question, 
whether he would be entitled to the personal bequests, hav¬ 
ing been affirmed by the house of Lords upon appeal, the 
question of election was brought forward upon the petition 
of the trustees. 

The Lord CiiANCtT.i.on, 

‘‘ The prayer of the bill, filed by the heir at law, with re¬ 
ference to this point, is in eflbet, that the personal estate of 
the testator shall be applied to the completion of these con¬ 
tracts, directed by the will to be cjirricd into execution, for 
the benefit of the heir; and tliat he, in opposition to the 
will, may take as heir those estates so contracted for; and 
the trustees may stand seised to his use, instead of the uses 
of the will. I give the judgment, which 1 find myself bound 
to give, with some reluctance; considering this will as dic¬ 
tated by feelings, not altogether consistent with convenience. 
But this appears to me to be a case of election. The juris¬ 
diction exercised by this court, compelling election, may be 
thus described. A person shall not claim an interest under 
an instrument without giving full effect to that instrument, 
as far as he can. If therefore a testator,i intending to dis¬ 
pose of his property, and making all his arrangements under 
the impression, that he has the power to dispose of all, that 
is the subject of his will, mixes in his disposition property, 
that belongs to another person, or property as to which 
another person has a right to defeat his disposition, giving 
to that person an interest by his will, that person shall not 
be permitted to defeat the disposition, where it is in his 
poorer, and yet take under the will. The reason is the im¬ 
plied condition, that he shall not take both: and the conse- 
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qnence follows, that there must be an election; for though 
the mistake of the testator cannot affect the property of 
another person, yet that person shall not take the testator's 
property unless in the manner intended by the testator. 

“ This is the proposition. But it has been said, that when 
a testator by his will attempts to give that, which is not his 
propei'ty, btit which he supposes to be his, forming his di^ 
ferent dispositions upon that mistake, non constat, what he 
would have done, had he been aware of the true state of the 
circumstances. The best answer to that was given by liord 
Alvanley, in the case of Whistler v. Webster *; that no man 
shall claim any benefit under a will without conforming, as 
far as he is able, and giving effect to every thing contained 
in it, whereby any disposition is made, shewing an intention 
that such a thing shall take place; without reference to the 
circumstance, whether the testator had any knowledge of the 
extent of his power or not; nothing can be more dangerous 
than to speculate upon what he would have, if he had 
known one thing or another: it is enough to say, ho had 
such intention; and the court will not speculate upon what 
he would have done in the diflerent cases put: if the instru¬ 
ment is such as to indicate what the intention was, the only 
question is, did he intend the property to go in such a man¬ 
ner : not, whether he had po'ivcr to do so, and would have 
done it, had he known, he could not without a condition im¬ 
pose upon another person : whether he thought he had the 
right, or, knowing the extent of his autliority, intended by an 
Arbitrary execution of power to exceed it, no person, taking 
tinder the will, shall disappoint it. 

“ In every case of election there must be an intention to 
dispose of tliat, over which that person has no power of dis¬ 
position. That is the circumstance that creates election. 
The testator, with this peculiar object, the application of his 
personal estate to the acquisition of great landed property, 
was not aware of the distinction between real and personal 
estate; and therefore conoeived, that under this direction of 
his w'ill as to his future contracts for purchases, his trustees 

• 2 Vcz. Jun. 367. 
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would bo legally seised according to the uses of his will. 
As he had not the power to make that disposition^ the heir 
takes those estates that cannot pass by the will: but the 
testator not being aware of that, gives coiisiderabie interests 
to his heir; but gives those interests under the conception 
that the whole property and arrangement were subject to his 
controul; and upon that ground the principle of election 
must prevail. 

In Noys v. Mordaunt \ the testator imagined he had 
power over the estate; which was in settlement; and the 
Lord Keeper put the decision upon the implied condition. 
That case was followed by Streatfield v. Streatfield % and se¬ 
veral cases, down to Sheddon d. Goodrich *. The difliculty 
upon a plain, simple principle first occurred in the case of 
llcarlc V. Grecnbank *: but 1 do not apprehend that this 
case will be enibarrasscd by that decision. Lord Hardwicke 
held that the act of the inlant had no effect; that there >vas 
no disposition as to the real estate; and therefore a case of 
election did not arise. 

This is the case of a man having a clear right to dis¬ 
pose by will both of his real and personal estate; but his 
disposition tails as to these real estates by his ignorance of 
the distinction that a will of a subsequent date was neces¬ 
sary. There is, therefore, as in the case of Ilearlc v. Grcen- 
baiik*, no will tliat can touch these real estates. As to the 
case of a devise, with two witnesses only, the intention is as 
plain as in Noys v. Mordaunt *: why then should not the 
court say in the former case, the intention is clear; but can¬ 
not as to the real estate have legal cftect, from the omission 
of a third w'itness by mistake; as in the other case the de¬ 
visor attempts through mistake, to devise an estate which is 
in settleinrnt, or belongs to aiiotlior person. The opinion 
of Lord Hardwicke I take to bo this. A devise of real es¬ 
tate is considered as a matter of so much solemnity and im¬ 
portance, that the law will not accept proof of the act, 
without the evidence of llirec witnesses. If not so proved, 

^ 2 Vern. 581. * For. 176. 

- 8 Vti. Juu. 481. • I Vcz. 208. 1 Atk. 095. 

‘ 1 Vcz. 298. a Atk. 695. * 2 Vern. 581. 


The only 
instiincJsof 
ihiiitiiigthe 
priiiripie 
of election, 
me 1st, ao 
attempt to 
(lc\ise by a 
will not 
duly exe¬ 
cuted : 
5i^dly, an 
attempt to 
devise by 
an iufaut 



486 


Appendix of additional Cases. 

it is nothing: it cannot receive notice. The intention can¬ 
not be represented ; for it cannot be presumed, and there is 
no evidence; the will not being executed with the solem¬ 
nity prescribed by the law as to real estate cannot be read: 
the court cannot sec anv devise of real estate : and there- 

y 

fore, as the estate does not a[)^)ear to be devised away from 
the heir, no act appearing to be done, as in this case the act 
does appear to be done by Mr. Theilusson, the heir cannot 
in that case be put to election. 

“ The case of Hearle v. Green bank" stands upon the same 
ground: an infant under the statute' not having a right to 
dispose of real estate. The court cannot look at the will. 
It is, from the incapacity of the person who frames it, con¬ 
sidered as no instrument. 

These are the only instances in which the principle has 
been limited. It cannot be argued that it does not reach an 
heir at law. Lord Ilardwicke would not put the case of an 
heir at law by way of illustration, if the heir could not, un¬ 
der any circumstances, be put to election (1). The principle 
of election is plain and intelligible; that, if a person being 
about to dispose of his own property, includes in his dispo¬ 
sition, cither from mistake or not, property of another, an 
implication arises, that the benefit under tliat will shall be 

"iVcz.SSS. 3Atk. 695. 

' Stat. 3‘i Hen. K. c. 1. 34 Hen. 8. c. 5. 


(1) The case of adeviseto the heir of an estate, which ho-would 
have by descent, if no will was made, and to another person, of an 
estate, of which tlie heir is seised in his own right, is put by Sir 
Samuel Romilly, (ante, Vol. IX. 374. Rich v. Cockell,) as said to 
be a case of election. Mr. Sugden (l^aw of Vendors and Purcha¬ 
sers of Estates, edit. % 128, 9. note 3.) has found a precise doci. 
sioii of the point accordingly, against the heir: Anon. Gilb. Eq. 
Rep. 15. In that instance it may be observed, the heir took, not 
under the devise, but by his better title, descent. Tlie devisor, 
however, devising the estate to him, mast be conceived to be aware 
of his power to devise it away; and the condition was accordingly 
implied.*’ Note by the Reporter. 
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taken upon the terms of giving effect to the whole disposi* 
tion. Mr. Thellusson’s heir takes these estates, as if his 
father had not made a will: but my opinion is, that he cannot 
also take what is given to him by the will, lie must there¬ 
fore elect.” 

While we are upon this subject the Reader may be re¬ 
minded, that the mere recital of an erroneous conception of 
right, is no devise by implication, so as to raise a case of 
election, as against the person having the right, and also 
taking a benefit by the will; but it seems the testator roust, 
by positive attempt to dispose, make his intention clear 


SLATTER TJ. NORTON. 

16 Vezey J un. 197. 

fFAat Hoards are necessary to pass Leases renewed 
after the malcing of a Will. 

Vol. T. p. SI 1. THE Reader will find that in the above- 
mentioned case, the present Master of the Rolls, Sir Wil¬ 
liam Grant, holds with Sir John Strange in Rudstone v. 
Anderson, that the words, all my lease, dec.” and ‘‘ all myr 
estate or interest in ray lease, dec.” are only commensurate 
phrases, and that the future words adverted to by Lord 
Hardwicke, in Abney v. Milner, as “ all ray interest to comcy 
&c.” are necessary to pass the interest acquired by the re¬ 
newal of a lease after a will made. 

* Dashwood v. Peyton, 18 Vcz. Jun. 27, 

I 
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SHEATH r. YORK. 

1 Vezey and Beames, 390. 


Revocation by MarHage and the birth of Children. 

Vol. I. p. 347. IN the above case a restriction was 
adopted, in regard to devises of real estate, as to the ques¬ 
tion of revocation by a second marriage, and the birth of a 
child or children, where, at the death of the testator, child¬ 
ren by the ftrst marriage are in existence, which introduces 
a new and important feature into the doctrine treated of in 
the I7th section of the Ist chapter of Vol. I. of this treatise. 
The case is as follows: 

Twtatnr, a << Henry Clarke by his will gave to trustees all his real 
having a’ and personal estate upon trust to sell; and after payment 
<lauKhlvrs7 debts, &c. to place out the residue of the monies, 

l>y will arisins: from such sale on srovernment or other security, and 

gave all his ” . ^ . 

real anil pay the interest, &c. towards the maintenance and education 

cstates^n of his SOU John, and danghters Mary and Elizabeth, until 

icet to"”**' should attain twenty-one, and then to pay the principal 

*|<'bts, iror equally unto and amongst his said children : but in case all 

roll, and in his said children should die under age and without leaving 

(hfiriicath* issue, then upon trust to pay the residue unto his cousins, 

Tia^ e anir Clarke, Henry Clarke, and Mary, the wife of 

the birth of Joseph FoM'drell: and he appointed his frustces executors 

hild and guardians of his children. 

vocal ion oi u making his will the testator was a widow- 

the Kccic- or, having the three children only, named in his will. He af- 
< oiiit,\a. terwards married a second wife, by whom he had issue one 
HmniVdc- daughter. He died in Novembeiifr 1810; and his son John 
«-i»ion) not CHarke died an infant, in September, 1811. 
tion of the A suit having been instituted in the Preroffative Court 
tlie ri-ares- of Canterbury, that Court decreed, that tlie will was revoked 
ta;c. l,y subsequent marriage and birth of the child. A bill 
was then Hied by some of the simple-contract creditors of 
tin; testator, against the executors and trustees of the testa- 
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tor, his two daughters by the first marriage, and those in 
remainder, &c. praying an account, payment, and sale. 
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The Master of the Rolls. 

Long after it had been settled by decisions of the Eccle- 
siastical Court, with the concurrence of Common Law ofachiiii 
Judges, sitting in the Court of Delegates, that marriage revooltion 
and the birth of a child would amount to a revocation of a 
will of personal property, it remained a doubt, whether property, 
such an alteration of circumstances would have the same visvofiuad 
efiect with regard to a will of real estate : but it is now set- 
tied, that even a devise of land may be revoked by what 
Lord Kenyon, in the case of Doe on the demise of Lanca- a total 
shire r. Lancashire % calls ^ a total change in the situation the sltna- 
of testator’s family.* What shall be deemed such a total 
cliange, may be matter of controversy in each new case ; but 
all the cases, in which, hitherto, w'ills of land have been set nochiidmi 

. j ., *i..i 1 .1 • • at thr ciftto 

aside upon this doctnne, have been very simple in their cir- uf the will, 

eurastances; and such as, when the doctrine was once received, 

could admit of no doubt w'ith respect to its application. In tlic^bU-tiiof 

all of them the will has been that of a person, who, having no upon aii 

children at the time of making it, has aflerwards married, and co,^(/^fon 

liad an heir born to him. The efiect has been to let in such ., 

will should 

after-born heir, to take an estate, disposed of by a will, uotoperatr 
made before his birth. The condition, implied in those |!vent?^ 
cases, was, that the testator, when he made his will in fa¬ 
vour of a stranger, or more remote relation, intended, that 
it should not operate, if he should have an heir of his own 
body. * 

In this case there is no room for the operation of such a 
condition ; as this testator had children at the date of the 
will; of whom one was his heir apparent; who was alive 
at the time of the second marriage, of the birth of the child¬ 
ren by that marriage, anH of the testator’s death. Upon no 
rational principle, therefore, can this testator be supposed to 
have intended to revoke his will on account of the birth of 
other children; those children not deriving any benefit 
whatsoever from the revocation; which w'ould have operated 


5 Term Reo. 58. 
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only to let in the eldest son to the whole of that estate which 
he hnd by the will divided between that eldest son and the 
other children of the first niarriai^e. 

‘Mt is true, the Ecclesiastical Court has decided, that the 
will was revoked as to the personal estate : that is, in oppo¬ 
sition to their decision in Thompson v. Sheppard, in 1779; 
where, under circumstances precisely the same, the will was 
held not revoked even as to the personal estate. There was 
in that case an appeal to the Delegates, but it was not pro¬ 
secuted. 1'he revocation however, as to the personal estate, 
had an elfoct, which might, perhaps, have been intended by 
the testator : that of letting in the afVer-born children with 
those of the first marriage: but the principle of the decision 
has no licaring whatsoever upon the devise of the real estate; 
which, according to my opinion, stands unrevoked.** 


DOE, cx. dem. CALKIN, r. TOMKINSON AND 

OTHERS. 

2 Maule and Solwyn, 165. 

What contingent Estates are devisable, and of the 
effect of the word * survivor,' added to words cre¬ 
ating a tenancy in common. 

“ EJECTMENT brought on the joint demise of S. Cal¬ 
kin and Jane his wife, J. M^Cormac and Anne his wife, 
and J. Cartlich and Sarah his wife, for a messuage and land 
iu the parish of Dilhorn, in the county of StaflRird. Plea, 
not guilty. At the trial at the Stafford Lent assizes, 1813, 
a verdict was found for the plaintiff, subject to the opinion 
of the court, on the following case: 



Appenidix of additional Cases. 


491 


**0n the 7tli of September, 1802, John Tonikinson being "'JT 

seised in fee of the premises in question, by his will, after tiipm, and 

directing his debts and funeral expences to be paid, devised posed of by 

thus : ‘ My will and desire is, that all my real and personal "»7iie 

estate wheresoever and whatsoever, be left equally to my ™;*y,**y 

wiilcievise? 

sisters, Mary and Elizabeth Tomkinson, of Forsbrookc, or iieij iimt 
to the survivor of them, and to be disposed of by the sur- 
vivor, as she may by will devise,’ and made his said sis- 
ters his executrixes. The testator died in 18)0, leaving the comraonin 
said Mary and Elizabeth (who thereupon took possession of supposing 
the estate) and also another sister, Anne, him surviving. 
Afterwards, on the 9th of July, 1810, Mary made her will, fommon 

’ lorliliMvith 

and thereby devised all her messuages, lands, tenements, a coniiu- 
liereditamcnts, and real estates whatsoever, situate at Fors- fnalinUT in 
brooke, or elsewhere in the county of Stafford, to her sisters 

^ ^ ^ ^ survivor, 

Elizabeth and Anne, successively for life, and from and or with a 

after the decease of the survivor of them, she devised all Ihe^sni vi- 

such part of her real estate which was devised to her by the p“se of ihe 

will of her late brother J. Tomkinson, to the defendants, fee by will, 

their heirs and assigns, as tenants in common, and not as a t onim- 

joint tenants. Elizabeth Tomkinson was living at the time a, 

when Mary made this will. Mary survived both E. and A. wasdovisa- 
. . . . . *>y o 

Toitikiuson, but died without having rc-publisheil her will, will marie 

riie lessors of the plaintiff, Jane, Anne, and Sarah, arc the tiu-UfiUmr* 

heirs at law of Mary, and also of John, Elizabeth, and 

^ ^ sisterh, nor 

Anne I'oiukinson. was the 

“ The question for the opinion of the court is, whether the 
plaintiff is entitled to recover; if the court shall be of opi- 
nion that he is cfftitled, the verdict is to stand; if not, a 
nonsuit is to 1)6 entered. 




Tjord Ellexuorough C. J. It may be somewhat dif¬ 
ficult, upon a will framed like this, to say what the estate 
given by it is; but, it is not equally so, to say what it is 
not. If it be not a tenancy in common in fee, it is clear that 
the defendants are not entitled to any part, under the will 
of M. Tomkinson. Now, to put this construction on the 
will of J. Tomkinson, would defeat the intention of the 
testator, because his intention was to give the whole to the 



Appendix of additional Cases. 

survivor. But then it is said, that this is a contingent re* 
maindcr to the survivor, and such as is devisable; but sup¬ 
posing it to be a contingent remainder, 1 think it cannot be 
considered as devisable, because the person who is to take, 
is not in any degree ascertainable before the contingency 
happens; it cannot be said in >v!iom the interest is, during 
the lives of the two sisters, nor consequently that it is in 
either of them during that period; and it is only in the event 
of survivorsliip that it Ijccomes certain. Admitting there¬ 
fore, the enlarged construction put on the statute of wills by 
Jjoi'd Kenyon and the other Judges in Roe r. Jones, how 
can a person be said to have a contingent interest, when it 
is uncertain whether he is the person who will be entitled to 
have it or not. And as to the case cited from Viner, to 
shew, that if this be a power to the survivor, it has been 
well executed, the distinction between that case and the 
present is, that there the power was given to a designated 
person to be executed upon a contingency ; here it is given 
to a contingent person. Therefore, without determining 
^vhat the precise estate given is, it appears to me suHicient to 
say that the defendants arc not entitled. 

JjT . Bt.anc J. The defendants must support their case 
by shewing that this was a tenancy in common in fee, or 
sucli a contingent interest as was devisable by M. Tonikin- 
son. On reading the words of the will, I think it is impos¬ 
sible to say that it is the first, without rejectiiig material 
words. The words are, ‘that all my real and personal 
estate be left equally to my sisters, Mary dtid Elizabeth, or 
to the surviyor, and to Im disposed of by the survivor as she 
may by w'ill devise.* In order to construe this to be a te¬ 
nancy in common, it would be necessary to strike out tho 
words, ‘ to the survivor, and to be disposed of by the sii.rvi- 
vor,* which are inconsistent with a tenancy in common, 
and thus to take away from the survivor the power of dis¬ 
posing of it. But as it is impossible to reject such material 
words, so we cannot intend that the devisor meant to give 
a tenancy in common in fee. Upon a will framed like this, 

1 should perhaps feel great difiicuJtics in determining what 
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.precise estate was given, but I think it is quite clear, that 
we cannot put that construction on it which would reject 
material words. 

“ D.vmpier J. In Selwyn v. Selwyn, the person who was 
to take was apparent; there was, therefore, persona desig- 
nata; and so it is evident Lord Mansfield considered, from 
what he said of that case in lioe v. Griffiths, I am not 
aware of any decision which reaches a case where the per¬ 
son is uncertain. 

Per Curiam, Judgment for the Plaintiff*.” 


WILKINSON v. ADAM. 

1 Yezey and Beames, 492. 

Natural Children—under what words enlillvd. 

The opinions of the judges, and the judgment of the Lord 
Chancellor will inform the Reader sufficiently of the circuni- ^ 
stances, and points of the case. 

The following written opinion was sent by Baron 
Thompson, and the Justices Le Blanc and Gibbs, to the 
Lord Chancellor. 

“ The question to which our present opinion will be con¬ 
fined, is, whether the three natural children of John Wil¬ 
kinson, by Ann Lewis, born before the making of his will of 
November 2dtli, 1806, arc entitled to take his real estate by 
force of that will alone. 

The facts, out of which this question arises, are these : 
Mr. Wilkinson being seised of a very considerable real es¬ 
tate, and possessed of personal property to a very large 
amount, on the S9th November 1806, made his will, duly 
executed and attested for passing real estates. At this time 
he had a wife, Mary Wilkinson, still living, but no children 
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by Iipr. A woman of the name of "Ann Lewis was li\ ing 
with him, by W'hom he hud three natural children; Mary 
Ann, born July 7th, 1802; Jonina, born August 6th, 1805; 
and John, born October 8th, 1806. All these children, at 
the time when the testator made his will, had acquired 
the character and reputation of being his natural children 
by Ann Lewis. The testator’s wife, Mary Wilkinson, died 
in December 1806. Subsequent to her death, the testator 
re-published his will, in the presence of three witnesses. On 
the 14th of July 1808, the testator died, leaving the said 
Ann Lewis, and his said three natural children by her, sur¬ 
viving him. 

‘‘ From the material parts of this w ill, as they bear upon 
the present question, we think it most certainly appears that 
the testator meant the above-mentioned devise to operate in 
favour of his illegitimate children, born, and to be born, by 
. Ann Lewis, and that he had illegitimate children only in 
his contemplation. 

“ The manner in which he describes the children them¬ 
selves, and Ann I^wis, their mother, as living with him, whilst 
his wife was then alive, the mode in which he appoints her 
guardian of such children, the limiting her annuity, and the 
compensation for the guardianship, to the time of her conti¬ 
nuing single and unmarried, together with many other pass¬ 
ages in the will, appear to us to place this intention beyond 
all possible doubt. 

It has Iwcn said that the testator might, when he made his 
will, have looked to the possibility of his wife’s dying before 
him, of his marrying Ann Lewis, and of his having children 
by her; and that such cliildren may have been the objects of 
his intended bounty, under the above bequest: but it is im¬ 
possible for any man, looking through the whole of this 
will, to suppose that he entertained any such intention ; or 
that he had any such objects in view ; and it is observable, 
that he has evidently contemplated a state of things, in 
which the event of his marriage with Ann Lewis would have 
been impossible; and yet his children by her are still to take, 
for he has bequeathed his mansion-house atCastle-IIead, and 
certain other parts of his property, to his wife for her life, 
and after her decease to Ann Lewis, for her life, and after 
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the decease of both, to his children, by Ann Lewis. Now, 
supposing these several bequests to take place in the order 
in which they stand, the wife of the testator must have sur¬ 
vived him, and his children by Ann Lewis must consequently 
have been illegitimate. We think therefore, that his illegi¬ 
timate chiUlren, burn, and to be born of Ann Lewis, were 
the intended, and probably the sole intended objects of his 
bounty. Wc also think, that if he had any illegitimate 
children by her, after his will was made, such future child¬ 
ren could not have taken for the reason which is to be found 
in all the authorities upon this subject; that an illegitimate 
child can only take by his reputed name of child; and that, 
until he is born, he cannot acquire that name by reputation. 

But with respect to the three children, who were born be¬ 
fore the making of the will, the depositions prove most abun¬ 
dantly, that they had then acquired the reputation of being 
the children of the testator, by Ann Lewis; and tliinking for 
the reasons above given, that they were the intended objects 
of the testator’s bounty, we think that they are intended to 
take the real estate under the will itself, without the aid or 
explanation of any other papers. 

. It has been argued, though not much pressed, that this 
devise applies only to future illegitimate children; and is 
tlMU’efore void: but, looking to the dilTerent parts of the 
will, we think it clearly appears (if that were necessary,) 
that the testator had in his actual contemplation the illegiti¬ 
mate children, who were then born, as well as tiiosc whom he 
might afterwards have by Ann Lewis. It was also urged, 
that as the testator re-published his will after the death of 
his wife, and wlien the event of his marrying Ann Lewis was 
thereby brought within his own power, it is feirly to be pre¬ 
sumed, that, under the description of his children by Ann 
Lewis, he meant, such children as lie might have by her, if 
he should afterwards marry her; but we think, that in the 
construction of this devise, the intention of the testator is to 
be collected from the state of things at the time when he 
made his will, not when he re-published it; and wc also 
think, that if the alteration which took place in the interval 
between the making and re-publishing his will, were taken 
into the account, enough would still remain to sliew that his 
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illegitimate children by Ann Lewis, were the objects whom 
lie had in view. 

It was also contended, and this appears to have been the 
main stress of the argument, tliat, admitting the intention of 
the testator to be clear in favour of his illegitimate children 
by Ann Levis, that illegitimate children, born before the 
will, arc included, and that the claimants had acquired the 
name and reputation of being the children of the testator by 
Ann Lewis; still by the settled and established rules of law 
they cannot take under the general description of children 
in this bequest; and a passage in Coke, Litt. 3, b. was cited, 
and much commented upon, as supporting this doctrine. It 
is there said that < a bastard having gotten a name by repu¬ 
tation, may purchase, by his reputed or known name, to him 
and his heirs; although he can have no heir but of his body. 
A man makes a lease to B. fur life, remainder to the eldest 
issue male of B. and the heirs males of his body. B. hath issue 
a bastard son. He shall not take the remainder, because in 
law he is not his issue ; for qui ex daranato coitu nascuntur 
inter liberos non computentur; and, as Littleton saith, a 
bastard is quasi nullius filius, and can have no name of repu¬ 
tation as soon as he is born. So it is, if a man make a lease 
for life to B. the remainder to the eldest issue male of B.,. 
to be begotten on the body of Jane S., whether the same is¬ 
sue be legitimate or illegitimate. B. hath issue a bastard on 
the body of Jane S. This son or issue shall not take the re¬ 
mainder ; for (as it hath been said,) by the name of issue, if 
there hud been no other words he could not take ; and (as it 
hath been also said,) a bastard cannot take but after lie hath 
gained a name by reputation, that he is the son of B., &c.; 
and therefore he can take no remainder limited before he bo 
born : but alter he be born, and that he hath gained by time 
a reputation to be known by (he name of a son, then a re¬ 
mainder limited to him by the name of the son of his re- 
))utcd father is good. But if he cannot take the remainder 
by the name of issue, at the time when he is born, he shall 
never take it.* 

An iilcgiti. Wc cullcct from this passage, that an illegitimate child 
(aiiiioV* cannot take by the description of child of his reputed father, 
iak%byiiie jjj|g acquired the reputation of being such child; 
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but that after he has acquired the reputation of being such 
child, he may take by that description. So Lord Macclesfield child of 
appears to have understood it in the case of Metham v. The father*,'im-^ 
Duke of Devon % hereafter referred to; and the Master of 
the Rolls, iu the case of Earle v. Wilson'’, recognises this the rci)u; 
as the doctrine adopted and acted upon by 1 jord Maccles- being such 
field, in the above-mentioned case of Metham c. The Duke ®**‘*'** 
of Devon. 

It was admitted in argument by one of the counsel who 
opposed the claim of the children, that, taking the intention 
to be clear in favour of illegitimate children, if the devise 
had been to the testator’s three children by Atm Lewis, it 
would have been a sufficient designation of them ; but he 
insisted that illegitimate children could never take under the 
general description of children as a class; and he pointed 
out several inconveniences, which he supposed would arise 
out of an enquiry into the fact, whether the several claimants 
were or were not the children of the testator. 

But it appears to us that the enquiry must be the same in 
substance, whether the bequest were to the testator’s three 
illegitimate children by Ann Lewis, or to his illegitimate 
children generally by her; that in the latter, as well as the 
former case, the inquiry would not be into the fact, but into 
the reputation of their being such; and that the inconve¬ 
niences pointed out could never arise, because it is not the 
fact of the relationship, but the reputation of it, which is to 
be enquired into in both cases. 

In the former case we should have to enquire, whether 
each of the persons who presented himself as one of the 
three children designated by the will, had, or had not, at the 
time of the will acquired the reputation of being such child: 
in the latter the nature of the enquiry would be precisely 
the same; though it might lie directed to a different number 
of objects. 

« The case of Godfrey v. Davis *, was cited as an authority 
against the claim of the illegitimate children in the present 
case* That was a bequest in remainder to the eldest child, 

‘ 1 P. Will. 529. * 17 Vez. 528. 

* e Vez. 43. 
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male or female, of William Harwood ; and the Master of 
the Roils held that an illegitimate child of William liar- 
wood could not take ; although it was known to the testator 
at the time of making> his will, that William Harwood had 
only illegitimate children : but there William Harwood was 
a single man, the event of his nuirr^ing, and having le* 
gitimate children might fairly be looked to: and there was 
'nothing apparent upon the face of the will, or to be col¬ 
lected from the state of William Harwood’s family, which 
shewed that the testator meant by the word ‘ child’ to de¬ 
scribe an illegitimate child. In the present case we think, 
the will itself points clearly and manifestly at illegitimate 
children. 

It has also been urged against this construction of the 
devise in favour of the illegitimate children, that, whatever 
the intention of the testator might be, it was at least a pos¬ 
sible event that the testator might survive his wife, and 
marry Ann Lewis, and have children by her; in which event 
those legitimate children would answ'er the description of 
the testator’s children by Ann Lewis, and must necessarily 
take under the will; and that it is an established and in¬ 
flexible rule of law, that legitimate and illegitimate children 
cannot take together under the general description of child¬ 
ren. We will take the former part of this proposition to be 
true; and we think it is so. It was possible that the testator 
might outlive his wife, and marry Ann Tjewis, and have le¬ 
gitimate children by her: the w'ords of the devise are large 
enough to include such children, and there appears no ex¬ 
press intention to exclude them, though probiibly the testator 
had them not in contemplation. We incline to think there¬ 
fore, that such children would take under the devise; but the 
conclusion dratvn from thence, that under the circumstances 
of this case the illegitimate children cannot take with them, 
is not, as we think, well founded. We think that the illegi¬ 
timate children take, because they were clearly meant, and 
that if legitimate children of the description above-men¬ 
tioned w'ould also take, it is because the words are large 
enough to reach them; and the testator expressed no inten¬ 
tion to exclude them, though he did not contemplate their 
existence. When born, they would answer the description 
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of his children by Ann Lewis, and being born in marriage, 
though after the will, the devise would as to them be free 
from all legal objection. 

** It is said that this doctrine is opposed by the authority of 
several decisions, and the cases of Cartwright v, Vawdry", 
and Kenebel v. Scrafton*, arc cited, and relied on for this 
purpose. In the case of Cartwright v. Vawdry, the testator 
gives his real and personal estates to his executors, in trust 
to apply a reasonable part of the produce in the mainte¬ 
nance, &c. of all and every such child or children as he 
might happen to have at his death, equally, share and share 
alike, until each of them should attain twenty-one or mar¬ 
riage ; then to pay such of them as became of age, or mar¬ 
ried, one-fourth of the whole income. The testator had one 
daughter, Mary, who was always treated as, and supposed to 
be legitimate, but was actually born before marriage, and 
three younger legitimate daughters. Mary filed a bill for 
her share as a child: the others were desirous that she 
should share, but two were under age. It was contended that 
the division into fourths by the testator, shewed clearly that 
he meant to include Mary as a child; but the Chancellor 
(Lord Loughborough) says, ^ it is impossible in a court of 
justice to hold that an illegitimate child can take equally 
with lawful children, upon a devise to childrenand he 
proposes, that as all were desirous of giving Mary her share, 
the cause should stand over iiq^il the youngest daughter 
should attain twenty-one; which was ordered accordingly ; 
and the case does not appear to have been again heard of in 
court. It cannot therefore be considered as a decision. 
Lord Loughborough may have thought that the intent of 
the testator to include his illegitimate daughter was not suf¬ 
ficiently manifest; and the doctrine laid down by him may 
be considered as applicable to those cases only, in which the 
word * children’ is used generally without a clear intent; 
as we think, there appears here on the part of the testator 
to include illegitimate children. We do not therefore think, 
that it bears with any weight upon the present case. 


* 6 Vet. 530. • 2 East, 530. 
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“ In regard to Kenebel v. Scrafton, tlie testator, Janies 
Bradshaw, having devised all his real and personal estate to 
a trustee, declared the''Uses thereof in the following words: 

‘ I give all my personal estate whatsoever and wheresoever, 
&c. to my dearly beloved Mary Ann Simpson, one of the 
daughters of J. Simpson, &c. for her sole use and benefit 
for ever; and I will that out of the rents, &c. of my said 
estates, my said trustee shall pay unto the said M. A. Simp¬ 
son, an annuity of 150/. for her life ; and in case 1 shall have 
any child or children by her who shall be living at iny de¬ 
cease then I order,’ &c.; and he proceeds to make a pro¬ 
vision for such children. The will bore date the 38th of 
January 1795, and the testator had one male child by Mary 
Ann Simpson then living. This child died on the 9tli of 
June 1795, and on the 39th of August in the same year the 
testator intermarried with the said Mary Ann Simpson, and 
had three children by her, two of whom were the defendants 
in the cause, the other having died. The question was, 
whether the marriage of the testator, and the birth of these 
children after the date of the will, operated as an implied 
revocation of it; and the Court of King’s Bench were of 
the opinion that they did not so operate, holding that those 
children might take under the will. 

Perhaps it might have been well decided upon the facts 
of that case, that it did not sufficiently appear that the testa¬ 
tor intended to include illegitimate children in the devise; 
inasmuch as both he and Mary Ann Simpson were single at 
the time when he made his will, and there was no impedi¬ 
ment to their marrying, and having legitimate children, w'ho 
might be the intended objects of his bounty. From the 
language of the judgment however, it certainly seems that 
the court thought that the testator meant to provide for 
children of a different character and denomination from le¬ 
gitimate ; and yet they determine that legitimate children may 
^ake under the bequest. In every view of the case we think 
that they might, because the terms of the devise were large 
enough to comprehend them: but nothing is said in that 
judgment from which we can collect that where a devise evi¬ 
dently points at illegitimate children, and where legitimate 
children are admitted under it, because the words are large 
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enough to reach them, the illegitimate children cannot take 
together with the legitimate: nor that even in the case then 
before tjie court, if the illegitimate child had been living, 
he would not have been permitted to take with the legiti¬ 
mate children. 

But if it is an established and inflexible rule,-that legi¬ 
timate and illegitimate children can in no case take together 
under the description of children, we should rather be dis¬ 
posed to say ill the present case, that legitimate children 
could not take, notwithstanding the generality of the words, 
than that illegitimate children should be excluded, to the 
disappointment of the clear and manifest intention of the 
testator. It is observable that in the present case there are 
no legitimate children to contend with the illegitimate : but 
we have reasoned it on the supposition that there were both, 
as much of the argument was founded on the possibility of 
that event. 

«We have stated the grounds upon which, independent 
of any authority to the direct point, our opinion in favour 
of the children is founded, and the manner in which it ap¬ 
pears to us that the arguments and authorities urged against 
the claim of these children, may be answered; but there is 
one authority directly to the point, that illegitimate children, 
born, and reputed as such, before the will, may take as a 
class under the general description of children. We allude 
to the case of Metham against the Duke of Devon 

That case arose upon a devise of 3000/. by the late Earl 
of Devon to all the natural children of his son, the late 
Duke of Devon, by Mrs. Hencage; and the question was, 
whether the natural children of Mrs. Heneage, born after 
the will, should take a share of the 30001, No question was 
made but that the children born before the will, might le¬ 
gally take, and the Chancellor (Lord Macclesfield,) in 
stating the objection to the claim of children born after the 
will, clearly explains the ground upon which he thought the 
children born before the will, might take under that bequest. 

<< He says that bastards cannot take, until they have gained 
a name by reputation; and again afterwards, that a bastard 
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could not take until he had a reputation of being such a one's 
child; and that reputation could not be gained before the 
child was bom. It is evident, therefore, that under the 
description of all the natural children of his son, by Mrs. 
Heneage, the Lord Chancellor thought that all who had ac¬ 
quired the reputation of being such children before the will 
^8 made, might legally take: and consequently that the 
enquiry must be, not who were in point of iact such child¬ 
ren, but who had acquired the reputation of l)eing so. 

'For these reasons we think that the three children of 
the testator John Wilkinson, by Ann Lewis, who had ac¬ 
quired the reputation of being such children before the date 
of his will, are entitled to his real estates under the will 
alone, without the aid of any other papers. 

• A. Thompson, 

‘‘ S, Le Blanc, 

« V. Gibbs.” 


‘‘ The Loud Chancellor, 

I have been fovoured with the opinion of the three 
judges on the second point; how far this book is to be con¬ 
sidered as describing the individuals who are to take under 
the will. The judges state their opinion in the following 
terms: 

^ Upon this point, as it regards the real estate, we agree 
in thinking the testator does not refer to the book, as con¬ 
taining the description of the persons to take under the will; 
and it cannot be resorted to as part of his wUl for the pur¬ 
pose of ascertaining them.* 

This is expressed in very cautious and particular terms ; 
from which I understand they do not go the length of say¬ 
ing, that no part of the book can be considered as part of the 
will. 1 believe they intended that, but it may mean, that at¬ 
tending to the particular manner in which the testator in that 
book refers to subjects, as to which he gives directions, the 
reference is not to that part of the book, or that it does not 
make it part of the will. I collect however their opinion,, 
that it must be by force of the will itself that these natural 
children are to take, and that they cannot have the benefit of 
the contents of this book as a description of them. 
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“ As this is a case furnishing questions, not only of con¬ 
siderable importance, but of difficulty, and which probably 
may go to the House of Lords, I should not think it right 
to state merely iny opinion upon the two points, without the 
reasons; and before the conclusion of the cause I shall have 
an opportunity of conversing with the judges, and under¬ 
standing precisely the grounds on which they proceeded. 

Tlin I^RO ClIANCl^LLOR, 

This is a case in which the testator being a married 
man at the date of his will, his wife then living, and having 
no legitimate children, it is proved as a fact that he had three 
infant children born of a woman named Ann Lewis, which 
three children, it appears proved, had gained the reputation 
of being his natural children. After the execution of his 
will he appears to have frequently re-published it; but it is 
only material to notice that he did re-publish it, after he had 
in a book expressly stated by a paper, not attested by three 
witnesses, who were the individuals he meant by the descrip¬ 
tion of certain devisees in his will, lie re-published the 
will by a codicil, duly attested, of a date subsequent to that 
description; and one question that was made is, whether 
that book is to be taken to be part of the will as to the real 
estate *. 

The two concluding clauses of the will, which must be 
taken as speaking from the moment of the last re-publica¬ 
tion, have reference to the book which has been produced, 
and it was particularly pointed out by Mr. Preston, that in 
one of these codicils, proved in the ecclesiastical court, the 
testator takes notice of the place where he wishes to be bu¬ 
ried. Upon this question the judges have certified their 
opinion, that this book cannot be resorted to for the purpose 
of explaining who arc the persons intended to take; and I 
take thorn to have expressed their opinion so, in order to 
avoid concluding the question, whether that book might be 
resorted to as evidence of the reputation, to fix the Character 
of children upon these three devisees. 1 say nothing at 
present upon that question, as I remain of the opinion 1 ex¬ 
pressed, that I find no authority to justify me in holding that 


* Vide Supra, p. 67. 



504 


Appendix of'additional Cases. 

this book, with reference to the devisees, can bo taken as 
part of the will, as to the real estate. It is not necessary to' 
examine how far all the dicta to be found, where a will, at¬ 
tested by three witnesses, refers to an antecedent paper, can 
be supported; but \ here was no period of this testator’s life, 
ill which it could bo asserted, that if he had died at the mo¬ 
ment, any book whatsoever would have formed part of his 
will. The book was ambulatory to the last moment of his 
existence; and it is impossible, upon the principle of the 
case of Smart v. Prujean", to maintain that this book was 
part of the will as to the real estate. If it could have been 
so considered, it would not have been necessary to consider the 
other question upon the will, as those papers would have 
given a distinct description of the persons intended: but if 
they are not to be taken as part of the will, it is necessaiy to 
consider the testator’s meaning, as it is to be collected 
agreeably to the rules of law upon the will itself. 

This is, as 1 have observed, the will of a man, married, 
his wife living at the time, having no legitimate children> 
but three infants sufficiently proved to be at that time his re¬ 
puted children by Ann Lewis. The question is, whether those 
three children, who had gained the reputation of being the 
children of this testator, previously to the will, can take the 
property devised by these words, being illegitimate, or whe¬ 
ther the construction is not to be such children as he might 
have by Ann Lewis legally, in case his wife should die, and he 
should marry Ann Lewis, and have legitimate children by her. 
« Child,” The rule cannot be stated too broadly, that the descrip- 
ftciomwins * child, son, issue,’ every word of that species must 
legitimate, he taken primd facie, to mean legitimate child, son, or issue: 

but the true question here is, whether it appears by what we 
call sufficient description, or necessary implication, that the 
testator did mean these illegitimate children, and to view the 
case as accurately as is nccessaiy for the purpose of a deter¬ 
mination of that question, we must consider what would 
have been the effect, not only with reference to children, 
who had at the time of making the will gained the reputa¬ 
tion and character of being his children, but also as to fu¬ 
ture illegitimate children, who, though not to be considered 
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as his children at the moment of their birth, might have 
acquired that character before his death; and we must see 
what would have been the effect if it had happened that, 
surviving his wife, he had married Ann Lewis, and had 
legitimate children by her. The case has been very ably 
argued upon the view of all these events. 

“ In all the cases that I have seen, having relation to this 
question, the illegitimate children, if they were to take, 
must have taken, not by any demonstration arising out of 
the will itself, but by the effect of evidence dehors, read, or 
attempted to be read, with a view to establish, not out of 
the contents of the will, but by something extrinsic, who 
were intended to be the devisees; and if my judgment upon 
this case is supposed to rest upon any evidence out of the 
will, except that which establishes the feet, that there were 
individuals who had gained by reputation the name and cha¬ 
racter of his children, that conclusion is drawn without suf¬ 
ficient attention to the grounds on which the judgment is 
formed: my opinion being, that, taking the fact as esta¬ 
blished, that there were children who had gained the repu¬ 
tation of being his children, it does necessarily appear on 
the will itself, that he intended those children. If that 
principle is just, and this case falls within its reach, all the 
cases cited are inapplicable to this. 

“ In the case of Godfrey v. Davis' whatever was proved 
in the cause, nothing resulted from the will itself, shewing, 
that the testator knew those circumstances which were rea¬ 
soned upon. There is no doubt that child might have been 
persona designata: but the question was, where the will 
furnished nothing but the general description, * the child of 
William Harwood,’ those terms were a sufficient indication 
of that intention. The question then, consistently with that 
case, will be, what is necessary in a will, describing the de¬ 
visee under the general term ‘ child,’ to enable the court to 
say, there is sufficient in that will, particularly to point out 
and manifestly and incontrovertibly to shew that the testa¬ 
tor intended a natural child j taking the whole description 
together. With that decision I perfectly agree: my opinion 
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being) that there was not enough in that will to shew, that 
the natural child was the persona designata. Harwood was 
a single man, who might marry) and might have legitimate 
children; but the question in this case is as to a man mar¬ 
ried at the time of making the will, and stating incontro- 
vertibly, that he thought his wife would survive him. 
What could he mean by describing these as his children; 
the children of a person, who, it is plain, supposed he 
should die before he could get rid of the connexion he had 
by marriage, with another woman. 

The case of Cartwright v. Vawdry ‘ also appears to me to 
be rightly decided : by the language of the will in that case 
the testator appears to have had in contemplation, that there 
might be more or fewer children at her death, than there 
were, when he made his will; which is very material to this 
case. Though, it is true, there were three legitimate child¬ 
ren, and one illegitimate, the ciicumstauces of the direction 
to apply the income in fourths can only afford a conjecture; 
as itj between the time of his will and his death, one or two 
of these children had died, the division in fourths would 
have been just as inapplicable as it was in the rase that hap¬ 
pened. The question, therefore, only comes to this,—whe¬ 
ther the single circumstance of his directing the maintenance 
in fourths, compelled the court to hold by necessary impli¬ 
cation that the illegitimate child was to take by implication 
with the others, as much as if she had been, in the clearest 
and plainest terms, persona designata; and my opinion is, 
that this circumstance is by no means sufficient. That tes¬ 
tator, it is clear, had made a will, which, though his death 
followed so quick, w'ould have operated in favour of* all 
his children, however numerous they might have been; and 
in favour of subsequent legitimate children, even if every 
legitimate child he had before, had died. It was, thei'ctbre, 
impossible to say, he necessarily means the illegitimate child; 
as it is not possible to say, he meant those legitimate child¬ 
ren. That will would have provided for children, living at 
the time of his death, though not at the date of his wilK 
It could not be taken to describe two classes of children, 
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both legitimate and illegitimate. Without extrinsic evi¬ 
dence it was impossible, upon the will itself, to raise the 
question. The will itself furnished no question, whether 
legitimate or illegitimate children were intended: but the 
question upon which the court was to decide, was furnished 
by matter arising out oij not in, the will. 

The case of Kenebel v. Scrafton' had for a considerable 
time very great weight with me upon this question. The 
point immediately before the court was, whether the will of 
that testator, who was an uiimarrried man, was revoked by 
his marriage and the subsequent birth of children. The 
opinion of the court, consistently with former authorities, 
was, that as marriage alone will not revoke a will, though Marriage 
connected with the birth of a child it will, yet those two revoeatien 
circumstances would not have that effect, the will containing ^ ^ith the 
a provision for children, if the testator should have any. birth of a 

Upon what can be collected from what was said by the Exception, 
court, and from the argument, there was nothing upon the wm*pr^* 
face of that will, raising a necessary implication, that legiti- 
mate children were not to take ; or that legitimate and ille¬ 
gitimate children could not take together, as it haa been 
argued here, under the same description. It would be very 
difficult to make out, that they can so take: but that was 
not a difficulty with which the court had to contend in that 
case. If the court had thought that those words meant ille¬ 
gitimate children, the necessary effect of the subsequent birth 
of children would have been, that the will would have been 
revoked. We may conjecture that he meant illegitimate 
children, if he did not marry; yet notwithstanding that may 
be conjectured, the opinion of the court was, as mine is, 
that, where an unmarried man, describing an unmarried 
woman as dearly beloved by him, does no more than making 
a provision for her and children, he must be considered os 
intending legitimate children, as there is not enough upon 
the will itself to shew, that he meant illegitimate children; 
and my opinion is, that such intention must appear by ne¬ 
cessary implication upon the will itself. 

With regard to that expression < necessary implication/ 


I % East, 530. Vide Supra, p* 347. 
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Necessary 
implica¬ 
tion im¬ 
ports, not 
natural ne¬ 
cessity, but 
80 strong a 
probability 
that an in¬ 
tention to 
the contra¬ 
ry cannot 
be suppos¬ 
ed. 

Bastard 
may take 
by pui^ 
chase, if 
sufficiently 
described ; 
and having 
acquired 
the reputa¬ 
tion of the 
rhild of a 
pnrtinilar 
person. 


I will repeat what I have before stated from a note of Lord 
Hardwicke’s judgment in Coriton v. Hcllier; that in con- 
Btruing a will, conjecture must not be taken for implication f 
but necessary implication means, not natural necessity, but 
so strong a probability of intention, that an intention con- 
trary to that which is imputed to the testator, cannot be sup- 
posed. 

“ I do not notice Earl v, Wilson " and all the other cases, 
as they only go to this; that the description of son, child, 
&c. means primd facie legitimate son, &c.; and all the 
cases, from the passage in Lord Coke", establishing, that ^ 
bastard may take by purchase, if sufficiently described, 
amount to no more than he must make tliat out upon the 
will itself. 

It was stated, with great force, that a decision in favour 
of these children, would introduce evidence which no court 
ought to endure; that the mother must be called, for the 
purpose of enquiring from her, whether the illegitimate 
children were begotten by the testator or by other persons. 
That is not so. All the cases which negative the possibility 
of a natural child taking, under the general description of 
‘ the child of which A. is eiiseint by me,* drc. are authorities 


that this is not the species of evidence by which the court 
enquires who arc meant; but the evidence of that is, that A. 
has acquired the name and character of son, or child, by re- 
putation ; and whatever disappointment it may be supposed 
a testator would feel, if, having had no concern with the 
creation of that child, he could sec what was going on, yet, 
that child, if it had obtained the reputation of being his 
child, would take under that description; though if he had 
been aware of the real fact, he would have prevented that by 
an alteration of his will; but the true question is, had the 
child acquired a name and character that entitled the court 
to say,—that child is the person to take ? 

“ It was stated, very ably, that this might have done, if 
(he description had been by a nick-name, a bodily infirmity, 
the place of birth, or residence of the child; and it seems to 
be admitted, that if the testator had spoken of his three 
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children by Ann Lewis, that would have done; but it is. 
said, they cannot be described as a class. If that descrip* - 
tion would have done, the ground must be, that the evidence 
establishes who are to take by reputation ; not as evidence 
of the fact. If you are to enquire who was the father of the 
children, you must do so in the same manner when he does 
not state their number: but in that case also, if it can be 
proved that there are three children who had acquired the 
reputation of being his children, they would take; and, if 
he had mentioned three children, and only two could be 
found who had the reputation of being his, those two only 
would take, though three were mentioned; not being ex¬ 
pressly named in bis will. 

It was strongly urged ferther, that though he might give 
to three children, by a description amounting to a designatio 
personarum, he could not give to natural children, as a 
class; supposing he had used those words instead of any 
equivalent expression. Upon that question, whether he 
could give to natural children, as a class, whatever might 
have been my opinion, if this were res integral the case of 
Metham v. the Duke of Devon ”, which has determined that 
a testator may give to natural children, as a class, has never 
been disturbed; and if it is to be now disturbed, this is not 
the place for that. 

It is fartlier contended however, that, if natural child¬ 
ren, then born, may take as a class, future natural children 
cannot. It is quite unnecessary now, to decide that ques¬ 
tion. Here arc no after-born children; and, with regard to 
the expression, * which I may have,* though obviously future, 
yet upon the whole, it is clear that by those words, the tes¬ 
tator meant to describe persons then, at the date of the will, 
in existence. Whether the cases cited from Lord Coke % 
which are all cases of deeds, have necessarily established 
that no future illegitimate child can take, under any descrip¬ 
tion in a will, whether that is to be taken as the law, it is 
not necessary to decide in this case. 1 will leave that point 
where 1 find it, without any determination. It was farther 
argued, with great force, that if this testator had lived until 
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-the death of his wife, as he (lid, and had afterwards married 
Ann Lewis, and had legitimate children by her, those child¬ 
ren must have taken ; and legitimate and illegitimate child¬ 
ren cannot both take under the same description; and it 
would be very difficult to persuade me that they can: but, 
if my opinion is right, that upon the contents of this will 
the testator is proved to have intended illegitimate children, 
that question never could have arisen; as then, though the 
devise is to illegitimate children, marriage and the birth of 
legitimate children would have the same effect as upon a de¬ 
vise to any stranger. 

“ The question, therefore, comes round to this; whether 
upon the contents of this will it is possible to say, ho could 
mean, at the time of making that will any but illegitimate 
children ; a married man, with a wife, who he thought would 
survive him, providing fbr another woman, to take after the 
death of his wife, and for children by that woman : it is im¬ 
possible that he could mean any thing but illegitimate child¬ 
ren ; and) if that devise would have comprehended legiti¬ 
mate children, that would be by an operation of law, that 
would have been an entire surprise upon him ; as he could 
not mean legitimate children by this will. If the will itself 
shews that, without any other evidence than what proves 
who were reputed to be his children, and, that being esta¬ 
blished, the will itself shews he meant to provide for them, 
so providing for them as necessarily to shew that they arc 
his devisees, there is no autliority that the devisees, whose 
character is so necessarily to be collected from the will, arc 
not capable of taking. 

The conclusion is, that these three children are upon 
the will itself, the whole taken together, without looking at 
the book, entitled to take, as the devisees of this testator. 

The injunction was dissolved: and the bill dismissed 
^ Swaine v. Koiinerley, post. 
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SWAINE c. KENNERLEY. 

1 Vcscy and Beames, 469. 

“JAMES SWAINE, by his will, dated the 24th of 
Aueriist, 1796, devised his real estates to John Kent and ‘child* 

^ 1 IZ 1 aL • 1 • 1 • *^*'*'* ^ 

bamuel Kennerley, their heirs and assigns, upon trust, by Mfiii, iiit- 
mortgage or sale to raise the sum of 2100/. and lay out the fluid,“-ii, 
same in their own names, in the purchase of freehold lands, "[• 

&;c. and settle the same to the use of all and every the child ^hi- v\iii, 
and children of the testator’s late son, Thomas Swainc dc- tiod, imim 
ceased, equally to be divided between or amongst them, to 
hold as tenants in common and not as ioint tenants, and to -^^' ir lo hi* 
the respective heirs of the body or bodies of all and cv<?ry and evi- 
such child and children issuing. bfrcceivfd 

“ The testator’s son, Thomas Swaiiie, left three children, ®’'iyh)rthe 

^ ^ piiriiuse 

of whom the plaintiff only was legitimate ; the other two, coiit ctim, 

m. , , 1 « . 1 . , 

Thomas and John Swaine, being born before marriage, acquired 
The bill prayed a declaration, that the plaintiff was entitled Jl'.VTr"*** 
as tenant in tail in equity, to the whole 2100/., &c. All the ‘‘'''I'li™- 
cbildren were living at the date of the will. Kiiimatf 

.son til ere- 
foie hetti 
entitled an 
devi-sei. 


MACKINTOSH r. TOWNSEND. 

16 Vezcy J un. 330. 

« WILLIAM MACKIN'rOSH, by his will, dated Slh 
April, 1797, amongsf other things, directed that the interest 

, . •!! . Scotland, 

of5000/. should be invested, in trust, with the magistrates estabUsiird 
of Inverness for the time being, and that the interest of such 



512 

within the 
statute, 9 
Geo. i. c. 
36 . 


Appendix of'addilional Cases. 

sum should be appropriated for the education of live boys, 
in succession, to be selected from the descendants of differ* 
ent families named; and the said sum of 5000/., as soon as 
might be expedient, was to be invested in lands, in the 
country. 

“ By a codicil, dated April, 1708, at sea, the testator 
gave some directions in the selection of boys for education, 
as to the preference of tlie families. 

By another codicil, dated in London, June 10, 1800, 
he gave 5000/. ^ in trust with the magistrates of Inverness, 
added to the 5000/. in the first part of his will, intended 
there for the education of certain boys, the interest of which 
two sums, making in all 10,000/.,* he directed to be paid 
to Mrs. Rae, during her natural life, and ^ after her de* 
cease, that sum was to be vested in lands, for the education 
of boys, as above.* He then directed, that the interest of 
whatever sums of money might appear above the legacies, 
should be appropriated to the education of boys, during the 
life of Mrs. Rae, directing the 10,000/., after her death, to 
be finally, and tor ever secured on lands, for the education 
of boys, as formerly directed. 

By two other codicils, the testator revoked the bequest, 
in fitvour of Mrs. Rae, and directed that the 10,000/. should, 
immediately upon his own death, be appropriated for the 
education of boys, as before described; and he appointed 
the plaintiff his residuary legatee. 

The Lord Chancellor, in delivering his judgment 
on this case, observed, that upon examining the case of 
Oliphant v. Hendriein the register book, there appeared 
to be nothing special in it. The testator gave a sum of mo¬ 
ney, to be laid out in heritable securities in Scotland, for 
charitable purposes; and Lord Thiirlow's decree was, that 
the legacy was good. This was a direct decision upon the 
point, and if he had more doubt upon it that authority 
bound him to determine that this was a good bequest.** 


1 Bro. C. C. 671. 
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BRODIE V. BARRY. 


Vescy and Beames, vol, 2. p. 127. 


« ALEXANDER BRODIE by his will, dated the 9th 
of August, 1810, duly attested for devising freehold estates, 
devised and bequeathed to trustees, their heirs, executors, 
&c. all his freehold, leasehold, copyhold, and other estates, 
whatever and wheresoever situate, in England, Scotland and 
elsewhere, and all his personal estate whatsoever and where> 
soever, upon trust to carry on his works for three years; and 
out of the produce, dividends and interest, as well as the 
rents of his estates, in the first place to pay salaries to the 
managers of his works, and the surplus to divide equally 
among his nephews and nieces, who should be living at the 
time of his decease, share and share alike; and at the expi¬ 
ration of the said term of three years, to sell.and dispose of 
all his freehold and copyhold messuages, &c.; and the money 
to arise from such sale to form a distributable fund, and be 
payable, as afier-mentioiied in any codicil: and as to all the 
residue of his estate, not consisting in money, upon trust to 
consolidate it into one gross sum, and subject to, and in de- 
iault of appointment, to pay it equally among all his ne¬ 
phews and nieces, share and share alike; as to the shares of 
three nieces, being married, for their separate use for lifo, 
with remainder to their respective children, and for want of 
children to sink into the residue. 

“ The testator died on the 6th of January, 1811, without 
issue, not having made any appointment, and leaving the de¬ 
fendant, Charles Brodie, his grand-nephew, heir at law, and 
customary heir by the law of England, and the defendant, 

YOL. II. 2 L 
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Betty Cock, one of his married nieces, mentioned in the will 
heiress by the law of Scotland, of all his heritable property 
in that country. The bill was filed by his other surviving 
nephews and nieces, submitting, that though the testator in¬ 
tended to dispose of all his real estate in Scotland, and all 
such his estate there as by the law of that country descends 
to the heir, comprised under the description of heritable pro¬ 
perty, yet the will not being conformable to the solemnities 
required by the law of Scotland, and therefore not passing 
such real estate and heritable property, the defendant, Betty 
Cock, ought not to be permitted to take such heritable pro¬ 
perty, in opposition to the will, and also a share of the other 
real and personal estate, as one of the nieces ot the testator, 
but ought to be put to her election, and praying, that she 
may be decreed to elect accordingly. 

The answers submitted, whether the defendants, Brodie 
and Cock, ought to be put to their election; and as to the 
defendant David Cock, taking no interest under the will, the 
property being given to the separate use of his wife, whe¬ 
ther he could be called upon to make such election as to the 
estate for life, to which he is entitled by the law of Scotland 
in the heritable property, descending in his wife. 

The Master or the Rolls. 

If it were now necessary to discuss the principles upon 
which the doctrine of election depends, it might be difficult 
to reconcile to those principles, or to each other, some of the 
decisions which have taken place on this subject. I do not 
understand why a will, though not executed so as to 
pass real estate, should not be read for the purpose of dis¬ 
covering in it an implied condition concerning real estate, 
annexed to a gift of personal property, as it is admitted it 
must be read when such condition is expressly annexed to 
such gift*. For, if by a sound construction such condition 
is rightly inferred from the whole instrument, the effect 
seems to be the same as if it were expressed in words. And 
then if it be rightly decided, that a will defectively executed, 

* Boughton V , Boughtoii, 2 Vez. 12. Sheddon v . Goodrich, 
SVez. 481. 
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is not to be read against the freehold heir, I have been some¬ 
times inclined to doubt whether any will ought to be read 
against the copyhold heir; a will, however executed, being 
as inoperative for the conveyance of copyhold estate, as a will 
defectively executed is for the conveyance of freehold estate. 

“ It is true, however, that a court of equity does for cer- uon aTto 

tain specified purposes look at a will of copyhold estate, to 

discover the intention, and will supply the want of a sur- of sarren- 

render, in order to effectuate the intention so discovered, tain cases'* 

but has never attempted to supply the want of the statutory 

formalities in the execution of a will of freehold estate, copyhold 

We cannot therefore reason conclusively from the one case refhstn^o 

to the other. But whatever may be the foundation of the “ve*ex'er„r 

distinction, it is established: and what is now to be consi- ^ 

. , . . . devise of 

dered is, whether it be applicable to the decision of the case freehold. 

now before the court. 

This is, or- is not, a case of election according as the Real pro. 
English will is, or is not to be read against the Scotch heir. by^" 
Where land and personal property are situated in different {*,^e(-oim^y 
countries, governed by different laws, and a question arises 
upon the combined effect of those laws, it is often very dif- personal 
licult to determine what portion of each law is to enter into by”!imt of 
the decision of the question. It is not easy to say how much 
is to be considered as depending on the law of real property, 
which must be taken from the country where the land lies, 
and how much upon the law of personal property, which 
must be taken from the country of the domicil, and to blend 
both together, so as to form a rule, applicable to the mixed 
question, which neither law separately furnishes sufficient 
materials to decide. 

1 have argued in the House of Lords cases in which Intestate 

difficulties of that kind occurred. Two of the most re- 

markable were those of Balfour v. Scott'’, and Drummond 

’ ^ ^ real estate 

17. Drummond. In the former a person domicUed in Eng- in Scot¬ 
land, died intestate, leaving real estates in Scotland. The heir being 
heir was one of the next of kin, and claimed a share of the next*©/*** 
personal estate. To this claim it was objected, that by the 

law of Scotland, the heir cannot share in the personal pro- share ac- 

wording to 
the law of 

‘ Stated in Somer>ilIc ». Lord Soraerville, 5 Vez. 750. England, 

2l2 
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perty with the other next of kin, except on condition of col¬ 
lating the real estate, that is, bringing it into a mass with 
the personal estate, tofiwm one common subject of division'. 
It was dcteriiiiiicd however, that he was entitled to take his 
share without complying with that obligation. There the 
English law decided the question. 

In Drummond v. Drummond, a person domiciled 
in England, had real estate in Scotland; upon which he 
granted a heritable bond", to secure a debt contracted in 
England. lie died intestate, and the question was, by which 
of the estates this debt was to be borne. It was clear, that 
by the English law the personal estate was the primary fund 
for the payment of debts. It was equally clear, that by the 
law of Scotland the real estate was the primary iund for the 
payment of the heritable bond. Here was a direct confliclus 
legum. It was said for the heir, that the personal estate 
must be distributed according to the law of England, and 
must bear all the burthens to which it is by that law subject. 
On the other hand it was said that the real estate must go 
according to the law of Scotland, and bear all the burthens 
to which it is by that law subject. It was determined that 
the law uf Scotland sliould prevail, and that the reul estate 
must bear the burthen. 

In tlie first case the disability of the heir did not follow 
him to England, and the personal estate was distributed as if 
both the domicil and the real estate had been in England. 
Ill the second the disability to claim exoneration out of tlic 
personally did follow him into England, and the personal 
estate was distributed as if both the domicil and the real es¬ 
tate liad been in Scotland. 

Now what law is to determine, whether an instrument 
of any given nature or form, is to be read against an heir at 
law, for tlie purpose of putting him to an election, by which 
llie real estate may be affected. According to Lord Hard- 
wickc, and the judges who have followed hiiii, that is a ques- 

• Kisk. Inst. Law of Scotland, 70l. (5th edition). 

" As to the effect and nature of an heritable bond, see Bell’s 
Commentary on the Laws of Scotiaud, 206, £rsk. Inst. 194, and 
Hope’s Minor Tract. 35 . 
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tion belonging to the law of real property, for they have de¬ 
cided it by a statute which regulates devises of land. Upon 
that principle, if the domicil were in Scotland, and the real 
estate in England, an English will, imperfectly executed, 
ought not to be read in Scotland, for the purpose of putting 
the heir to an election; and upon the same principle, if by 
the law of Scotland no will could be read against the heir, 
it would follow that a will of land, situated in Scotland, 
ought not to be read in England, to put the Scotch heir to 
ail'election. 

Doubting much the soundness of that principle, T am 
glad that the case of Cunningham fiayner, relievos mo 
from the necessity of deciding the question, as whichever 
law is applied to>thc decision of the present case, the result 
will be the same. As to the law of England, a will of land 
in Scotland must be held analogous to that of copyhold es¬ 
tate in England, and the will is equally to bo read against 
the heir. It was said, a will of copyhold estate may have 
some elTcct here upon the copyhold : that is, if there is a pre¬ 
vious suiTcndcr; but then the estate does not pass by the will, 
which operates only as a declaration of the use. In that 
respect there is no ditference between a copyhold and land in 
Scotland; for if in Scotland there be a conveyance previously 
executed, according to the proper feudal forms, the party 
may by will declare the use and trust to which it shall 
ennre. If the law of Scotland is resorted to as the rule, the 
case alluded to determines that the English will may be read 
against the Scotch heir, for the purpose of putting him to 
an election; that too in the strongest case that could occur, 
for the will is stated to have been made on death-bed : 
liable therefore to the double objection; first, that a will 
cannot affect land; and secondly, that on death-bed no 
valid conveyance whatever could have been made; yet it 
was held, that ns the heir took benefits under that will, it was 
not competent to him to dispute any part of its operation. 

“ Upon the whole, therefore, the heir must make his 
election. The marital rights of the husband, who derives 
no benefit from that will, cannot be affected by that election.’’ 
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A will WHERE a will is suppressed or destroyed, relief may be 

destroyed , , , . - . i ^ 

or sup- had, if the property is real estate, in the Court ofCliancery; 

Sow’eaui* personal estate, in the Ecclesiastical Court; but proof 

blished. must be exhibited of the existence and contents of the will. 

The substance and effect however, under such circumstances, 
are usually all that can be expected to be proved ; and where 
this is done, the will so withheld or destroyed will be es¬ 
tablished according to the effect substantiated in evidence. 
A very recent case “ at the Commons, was decided upon 
this ground. The testator made his will in August, 
1815, and bequeathed his property to two of his illegitimate 
children, and appointed D. their guardian, and his own trus¬ 
tee and executor. The testator died in January 1814; D. 
went the morning after his decease to his house, and finding 
there tlie brother of the deceased, read the will to him. 
The brother being angry at finding that nothing was left to 
him, snatched the will out of D.\s hand, and destroyed it. 
The paper propounded, was an affidavit, purporting to con¬ 
tain the substance of the will. 

The Court, after hearing the evidence read, was of opi¬ 
nion that the facts of the case were fully proved, and pro¬ 
nounced for the substance of the wiU, as contained in the 
affidavit. 

* Hendy v. Hendy, Prerog. G)urt, 8th of February, 1815. 
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a will, atteste«l by three witnesses 

I. 80 

COMPULSION. 

Art done by eomjmlsioii not a re¬ 
vocation of a will 

1. 247, 248—250 

CONDITIONS, (Precedent and. 

Subsequent) 

DisUnctioD between such conditions 
II. 240, 241, note 
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CONSANGUINITY. | 

The degrees of, stated II. 60, 70 

CONSPlUACY. 

Conviction of n conspirncy, at the 
suit of tlie crown, di'-qualKies for 
being a witnoss to a will I. iJO 

CONSTllUCTtON OF WOilDS 
AND PllRASKS 

General rules for the cnnstrucMon 
of words and phrases in wills 

I. 502—560, notes 

I. ./i' to moveable things 1. 411 

1 . ‘Ciootlsand chattels,’ what 

tl'O) comprise J. 414 

2. Of be(|uests of goods in a 

hon^e, »Vc. - ibid 

3. When tl»e bequest is of a 

collective and lluctuating bo¬ 
dy, what pas',es 417 

4. Did'erence between bequest 

of goods ill a hoii.se and goods 
on board a ship ibid 

5. A devise of hoiisehohl fur¬ 

niture will pass plate, in what 
c?ses - 41S—^120 

6. Linen, china, and pictures 

will pass - 421 

7. lint not books, globes, and 
mathematical instruments 

ibid 

8. Medals, coins, jow'ols, oriia- 
ments of the person, iVc. 

422 

9. Live and dead stock. 423 

K'. Farming stock - ibid 

11, Stock in trade - 424 

1 J. Stock in the pnldic funds 

425—4.12 

II. As to immojeahb’ things -110 

1. L'ja.seholds, how aliected by 
a general devise of lands 4^0 

2. VVhether copyhohl passes by 
a general devise of iandj 

415—419 

3. AYhetlmr tlie general vi'ords, 
‘ lands, tenements and here¬ 
ditaments’ are alone sulBcieut 
to pass copyhold estate, with¬ 


out any .special circumstances 
to indicate the iutenlion 

449—451 

4. Whether the word ‘copyhold* 
will piis.s custoinai'v oitates 

' 451, 452 

5. What words include a manor 

453, -454 

0. And advowson 453 

7. VV’lictlier lauds include houses 

454 

8. What p.'issos under farm 

451, 455 

9. Messuage, what it may in¬ 
clude - - 45S 

10. House, what it may include 

457, 458 

11. Of the cITect of the word 

‘ appurteiiiiucps’ 459—461 

12. VVhether by a devise of the 

occupation, or of the rents 
and prolits, the land it.iclf 
passes - 461, 462 

13. Whether by devise of the 

ground., rent, the reversion 
will pass - 463 

11. Of tlie etlect of tlio word 
‘ premises’ - 464 

15. (nqioit of the words, ‘ es¬ 
tate, inheritance, property, 
cliects,’ Ac, 

165—472, 481, 182 

16. Of the doctrine of constru¬ 
ing words a.sejusdem generis, 
with the accompanying words 

473—180 

17. When the whole estate 

passes - 4S3—512 

18. By wlvit \\ord*> an estate 

tail pv.i'-c's 513—560 

19. iJy V iiat words an estate for 
life (*>ily will pass 561—582 

20. W'l.'t w'oids create a joint 
teiiaacy, and what a tenancy 
in cotuiiioii in a will 

58.<—592 

*21. bi'twecii pre- 

sumj.lMjiis and positive rules 
of ^-onstructioa 11.7 

22. Of the lights rcllected on 

particular passages by the 
context 25, 26 

23. Whether the courts will 
look out of the instrumeut, 
and Infer the iutentiou from 
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the situation of the person or 
property - 27—32 

24 . Rules of construction not 

to be opposed by extrinsic evi- 
.dcnce 33, et seq. 

25. Some equitable rules too 
strict to depend upon evi¬ 
dence of intention 33, 34 

26. Examples of rules of con¬ 
struction not to be opposed 
by extrinsic evidence 35—38 

27. Of the rules in construing 
a bequest to relations 

35—37, in notes 

28. The word ‘ with,’ elfect 

of, 273, note (1) 

29. What passes under a be¬ 

quest of the ^best of my 
linen* ibid, note (2) 

CONTINGENT INTERESTS. 

Contingent and executory interests 
devisable by nill 

I. 260, note 

CONTINGENT REMAINDERS. 

Different sorts of contingent re¬ 
mainders explained 

I. 541, 542, note 

CONVEYANCES. 

1 . Of the revoking effect of con¬ 
veyances, legally executed, sub¬ 
sequent to the making of a will 

1. 251—268 

2 . Resemblance between convey¬ 
ances to uses, and wills 264, note 

3. Conveyances by way of mort¬ 

gage, or for payment of debts ge¬ 
nerally, how far revocations of 
wills - 294, 295 

4. Conveyance by testator in trust 
for himself, after making his will, 
how far a revocation 298, note 

CONVICTION. 

1 . A will, how affected by a con- 
tiction of a crime 

I. 34, 130, 131 


COPYHOLDS. 

1 . Copyliolds not affected by the 
statutes of wills, or of frauds 

I. 36, 37 

2. Nor trusts of copyholds 

38, 39, 40 

3. Whether nii appointment or de¬ 

claration of the uses of a copyhold 
surrendered, may be without writ¬ 
ing - - 41 

4. Attested will of copyhold re¬ 
vocable by an unattested will 

41, 42 

5. How far such an instrument, 

though it operate as an appoint¬ 
ment or declaration, partakes of 
the qualities of a will 42 

6 . Want of surrender of, to the uses 

of a will, in what cases supplied 
by equity - 219, note 

7. Copyholds purchased after mak¬ 
ing a will, do not pass by the an¬ 
tecedent will, except where re¬ 
published by a surrender 

266, 267 

8. Whether copyholds pass by the 
general devise of lands, &c. 

445—“448 

9. Whether the general words, 

‘ lands, tenements and heredita¬ 
ments,’ are alone sufficient to pass 
copyhold estate, without any sjie- 
cial circumstances to indicate the 
intention - 449 

10. Whether the word ‘ copyhold,’ 
will pass customary estates 451 

CORN. 

Growing corn will pass by will un¬ 
attested, in what cases I. 89 

COSTS. 

In what cases executors are, and are 
not liable to costs 11. 89 

COURTS OF CONSCIENCE. 

Executors may sue, but are not 
suable in courts of conscience 

II. 153 

COUSINS GERMAN. 

The share of cousins german, in the 

distribution of an intestate’s effects, 

■■ ' 
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under the customs of York and 
London - II. 143 

COVERTURE. 

How it operates on the testamentary 
capacity • I. 33, 34 

CREDIBLE WITNESSES. 

1. Credible witnesses, in the statute 
of frauds, are to be understood in 
the sense of competent 1. 132 

2. The opposite sentiments of Lords 

Mansfield and Camden, on the 
import and exigency of this term, 
considered - 1J7—142 

CREDITOR. 

1. A legacy to creditor by his debtor 

exceeding, or equal to (he amount 
of his debt, presumed to be a sa¬ 
tisfaction thereof IT. 5 

2. A creditor, by making his debtor 

his executor, does not release his 
debt in equity - 30, note 

3. in. what case administration grant¬ 
ed to him - 75 

CROSS REMAINDERS. 

1. On the implication of cross re¬ 
mainders - 1. 540—544 

2. Changes in respect to the rule of 

presumption 545—558 

3. The doctrine of opposing tlie im¬ 
plication of cross remainders be¬ 
tween more than two, has given 
way to the principle of consulting 
the testator’s intention 559—561 

CROAVN. 

1. Debts to tlie crown, whether by' 

record or specialty, to be first sa> 
tisfied - JI. 97 

2. Simple contract debts to the crow n 
in what order to be paid 101 

CUSTOM. 

1. A will, disposing of the estate iu 
customary freeholds, must be exe¬ 
cuted and attested according to 
the statute of frauds I. 42-~44 

2. But where there is a custom for 


surrendering these equitable es¬ 
tates to the uses of a will, they 
seem to be out of the statute 45 

3. Wills of laud, devisable by cus¬ 
tom, must be iu writing, by the 
express direction of the statute 45 

CUSTOMS OF YORK AND 
LONDON. 

1. Restraints by these customs upon 

the testamentary power, removed 
by statutes 1. 6, note 

2. The custom of York, as to the 
appointment of guardians, how far 
aflected by the 12 Car. 2. c. 24. 

207 

3. The custom of London, as to the 

distribution of an intestate’s ef¬ 
fects - II. 131—135 

4. The custom of York, in distri¬ 
buting an intestate’s eH'octs 

135—143 

CUSTOMS (Pkttx). 

Devise of the profits of petty cus¬ 
toms by will, must be attested by 
three witnesses - 80 

DEAD MAN’S PART. 

What constitutes the dead man’s part 

II. 132 

di:bts. 

1. Personal estate primarily liable 

1. 75, 76, note 

2. Next, estates devised for the pay¬ 
ment of debts - 76, noto 

3. Next, estates descended 77, note 

4. Next, estates specifically devised 

ibid 

5. Devises and dispositions for pay¬ 
ment of, excepted out of the sta¬ 
tute of fraudulent devises 216 

6 . Cliarges of debts iu equity, within 

the exception - ibid 

7. Of the statute of limitations 

218, 219, note. 

8. Legacy by a debtor to bis credi¬ 

tor, exceeding, or equal to the 
amount of his debt, a satisfaction 
of his debt - II. 5 
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9. Cases in which this rule does not 

apply > 5) note 

10. Of the opposite influence of the 

.conflicting rules that a debtor is 
not to be presumed to intend a 
gift to his creditor ; and that lega¬ 
cies imply a bounty ibid 

11. In equity, a debt not released by 

a creditor’s making his debtor his 
executor - 30, note 

12. Payment of debt to an executor, 
who lias got probate of a forged 
will, discliiiigos the debtor 63 

13. So, payment to any person visibly 

acting as administrator is a good 
payment - 78 

14. Of the legal order in which ex¬ 

ecutors are to pay debts of their 
testators . - 97 

15. --debts duo to the crown 

by recoid or specialty f)7 

16. - debts due upon judg¬ 

ments against the testator 98, 99 

17. -specialty debts 100 

18. - simple contract debts 

101 , 102 

19. Of an executor’s retaining for 

his own debt 102, 103 

DECLARATIONS OF A 
TJ^STATOH. 

1. How far such declarations are 

evidence - II. 46 

2. Contemporary declarations most 
to be attended to - ibid 

3. Declarations made after the will, 
more to be regarded than such as 
were made before the will 47 

4. But with diflereiit degrees of 

weight, all these declarations ad- 
nussible - 47, 48 

DEED. 

1. The sealing and delivering of a 
deed presumable, if the hand¬ 
writing to it be proved 

I. 117, note 

2. Distinction between the attesta¬ 
tion of wills and deeds, as to the 
question, whether evidence of the 
subscribing witnesses can be re¬ 


ceived against their own attesta¬ 
tion - - 162 

DERIVATIVE EXECUTOR. 

Who is such executor II. 53 

DESCENT. 

1. The descent is not broken by 
merely charging the estate with 
payment of debts I. 218, note 

2. Of the devise to the heir ; when 

lie takes by the will, and when by 
descent ibid, 512, note 

DEVISE. 

1 . Of a rent out of land must be 
attested by three witnesses 

1. 79 

2. So must a devise of tolls, naviga¬ 

tion shares, commons, profits of 
stallage, petty customs, market, 
fair, piscary - 80 

3. To corporations, how far good 

under 43 Ei. c. 41. 188 

4. Of lands to be sold, and the mo- 

ney to go to a charity, within the 
mortmain act - 194 

5. Of mortgages, terms of years, 
and of money secured on rates or 
tolls, also within the mortmain act 

195 

6. For the support or repair of what 
is already in mortmain, good 

196 

7. Provisions of the statute of frau¬ 
dulent devi'-es - 214,215 

8. Excepting clause of, saving de¬ 

vises and dispositions for payment 
of debts - 216 

9. But not, if such devise do not 

provide for payment in a practi¬ 
cable manner • ibid 

10. Charges of debts in equity, 

within the exception 217 

11. Proceedings at law and in equity 

on this statute - 219, 220 

12. Estates per auter vie, within this 

statute - 220 

13. Devise of lands to the heir at 

law, has DO operation, in what 
caso - 227, note 
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14. May be made of contingent and 
executory interests 260, note 
16. But not of a right of entry 

261 

16. But if, after disseisin, an entry 

be made, the disseisin is purged, 
and the title relates, and tho lands 
pass by a will prior to the dis¬ 
seisin - 262, 263 

17. All devises of land are specific 

266, and note 

18. Devise of real estate not revok¬ 
ed by testator's bankruptcy 298 

19. A surrender in law is an ademp¬ 
tion of a specific devise 

• 313, note, 314, 315 

20. A general devise of lands does 

not include leaseholds 440 

21. But if testator leave none but 
leaseholds, they will pass 

41l_4,13 

22. If a will be ineffectual to pass 
freehold for want of due execu¬ 
tion, this will not make the lease¬ 
holds pass by a general devise, 
applicable to freehold estate 

441, 4-42, note 

23. Leaseholds will pass whore there 
are only such to answer the de¬ 
vise, although the devise be ex¬ 
pressly of the testator’s freeholds 

413 

24. And under the express devise of 
leaseholds, freeholds may pas's, if 
such appears to be the intention 

444 

25. So, by the word *■ legacy,’ a de¬ 

vise of freeholds may be under¬ 
stood - 444, 415 

26. Whether a general devise of 
lands passes copyholds 445—149 

27. Whether the devise imports all 

that the testator has, or confers 
the entire dominion, it is the same 
in effect - - 488 

28. Difference between the phrases 
‘ freely to be enjoyed,’ and ‘ to 
be freely disposed of ’ 

488, 489, note 
20. Devise of land generally, if the 
devisee be chargetl in respect 
thereof, with the payment of a 
sum of money, carries the fee 

491 

30. So, if devisee be charged with the 

2m 


payment of debts and legacies 

ibid 

31. Or, with a perpetual annual pay¬ 
ment - . 493 

32. Or, with the payment of an an¬ 
nuity for the life of another 494 

33. Devise of land to trustees, for 

purposes wdiich require the fee, 
passes the fee without words of li¬ 
mitation - - 495 

34. Devise of remainder or reversion 

carries the fee 507, 508 

35. Devise of the residue is equiva¬ 
lent to a devise over II. 2 41, note 

36. Form of, recommended where 
testator’s object is to preserve the 
estates devised in his family 

280, note 

37. Of the interest of the devisee in 
remniiider, where the devisee for 
life dies before the testator 

381, note 

38. Of tho limitation over to the sur¬ 
vivors, aft<*r a devise to persons 
as tenants in common ibid, 490 

39 . What contingent estates are de¬ 
visable - 490 

See also CoNSTnucTiON of Words 
AND Pjirasks. 

DEVISLS (EXKCUTOllY). 

The nature and restrictions of such 
devises I. 546—552, notes 

DIRECTION TO SELL LANDS. 

1 . A direction by will, to sell lands 

for certain purposes, does not so 
ultimately change the character of 
the property, as that the surplus, 
after the particular objects are sa¬ 
tisfied, may pass by an unattested 
codicil ” 73 

2 . The word ‘ dispose,’ not a direc¬ 
tion to sell IL 232, note (2) 

3 . Where a will, directing money to 
be laid out in land, points to a 
particular estate, if that estate fail, 
it may be laid out in other lands 

* 288 , note 

4 . Where the place, and i»ot the es¬ 
tate, is specified 289, note 
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DISTRIBUTION OF AN IN¬ 
TESTATE’S EFFECTS. 

1. Posthumous children, and those 
of the half-blood equally entitled 

11, 126 

2. Of adTancement, and bringing 

into hotchpot - 127 

3. Priyilege of the heir in this re¬ 
spect - - 128 

4. Of the title of the father and 

mother of the intestate 129 

d. Grandfathers, grandmothers, un¬ 
cles, aunts, nephews and nieces 

130 

6. Of the vesting of the distributive 

share - - ibid 

7. Distribution where a bastard dies 

intestate - - ibid 

8. Of distribution by the custom of 

London - 131—135 

9. Of distribution by the custom of 

York - 13.^—143 

DONATIO MORTIS CAUSA. 

1. Description of a ^ donatio mortis 

causa’ - 1. 10, note 

2. The nature of such a gift defined 

11—13 

3. Distinction between it and a le¬ 
gacy - 11, note 

4. The subject of it must be actually 

delivered by the donor in his life¬ 
time - - ibid 

5. Stock or annuities cannot be the 
subject of such donation 

11, 12, note 

6 . Bank notes and bonds n)ay 

12, note 

7. Is liable to the duty on legacies 

13, note 

8. And also to debts on deficiency of 

assets - - ibid 

DOUBLE LEGACIES. 

Of the presumption against double 
legacies - 11. 8—-12 

DOUBLE PORTIONS. 

Of the presumption against double 
portions - 11. 2—4 

DURESS. 

Vitiates a will - 1. 33. 


ECCLESIASTICAL COURTS. 

1. The extent of the jurisdiction of 
ecclesiastical courts I. 171, note 

2. Determinations of ecclesiastical 
courts on the form of a testament 

172, et seq. 

EFFECTS. 

1. Import of the word ‘ eflFects’ 

I. 472—474 

2. The words ^ of what nature or 
kind soever,’ do not enlarge the 
sense of the word * effects’ 

481, 482 

ELECTION IN EQUITY. 

1. An unexecuted will is not even of 

force to raise a case of election 
against a person taking a benefit 
in the personal estate by the same 
will - 1. 96—98 

2. But if ill such unexecuted will 
there is a legacy to the heir, upon 
condition that he do not dispute 
the will, he is put to his election 

99—105 

3. The doctrine of election does not 

prevail against creditors taking 
benefit under a devise for payment 
of debts, and disputing the will in 
other points - 219, notes 

4. By a will directing future con¬ 
tracts to be carried into execu¬ 
tion, and the lands purchased to 
be conveyed to the uses of the 
will, the heir put to his election 

II. 481, 482 

5. Devise by an infant does not 

I make a case of election 483 

6- The only instances of limiting the 
principle of election are, 1«/. an 
attempt to devise by a will not 
duly executed; 2d/^, an attempt 
to devise by an infant 485 

7. The mere recital of an erroneous 
conception of right is no devise by 
implication, so as to raise a case 
of election - 4^7 

ENTRY. 

1. Right of, not devisable by will 

. 1.261 
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But if, after disseisin, an entry be 
made, the disseisin is purged, and 
the title relates, and the lands pass 
by a will prior to the disseisin 

262, 263 

3. Difference as to the effect of dis¬ 

seisin and subsequent entry, where 
the disseisin is before, and where 
it is after the will 280 

4. Effect of a re-entry upon a con¬ 
dition broken 282—^284 

EQUITY. 

1. Whether equity will support as a 
trust a disposition, not valid as a 
nuncupative will for informality 

I. 184 

2. Devises for payment of debts 
greatly promoted in equity 

218, note (2) 

3. Equity will supply the want of a 
surrender of copyholds to the uses 
of a will, in what cases 219, note 

4. Proceedings in equity on the sta¬ 
tute of fraudulent devises 

219, 220 

5. Superior relief in equity against 

executors - ll. 153 

6. Who, in equity, are younger 

children - 455, note 

EQUITY OF REDEM1»T10N. 

1. Equity of redemption will not 

pass by the unattested will of a 
mortgagor - T. 94 

2. Difference between an equity of 
redemption, and a mere trust 

297, note 

ERASURE. 

1. An erasure in a i«ill is no revoca¬ 

tion beyond the particular object 
of such erasure - 1.331 

2. Difference in the effect of alteia- 
tion and erasure in a will 

332, 333 

3. Erasure of part of a will not 

necessarily a revocation of the 
whole - - 334 

4. If erasure alter the quantity or 
quality of the estate, it is a fresh 
exercise of the disposing power 

334; note 
2i 


ESTATES IN GENERAL. 

1 . All equitable estates of freehold 

by will must be devised by will, 
executed and attested according to 
the statute . 1.45 

2. General import of the word * es¬ 
tate’ - 465 ,466 

3. Estate or estates, though particu¬ 
larised by name and place, will 
carry the fee simple 467,468 


ESTATES PUR AUTER VIE. 

1 . In what manner estates pur autcr 

vie are affected by the statute of 
frauds - - 1.46 

2. How they stood at the common 

law - 47 

3. Consideration of Lord Vaughan’s 
opinion, that such estates come to 
the heir by proper descent 48,49 

4. Whether ao executor can take an 

estate pur autcr vie, as S£>ecial oc¬ 
cupant - 52—54 

5. Whether the heir can take the 

surplus of such estate for his own 
benefit; and how far the statutes 
have changed the nature of the 
estate - 54—59 

6 . An estate purautervie is personal 
estate ns to those who claim as 
creditors and representatives 60 


ESTATES BY CUSTOM. 

1 . Such estate, how affected by the 
statutes of wills and of frauds 

I. 36 

2 . Copyholds not within them 

36—38 

3 . Nor, trusts of copyholds 38—41 

4 . Whether an appointment or de¬ 

claration of the uses of a copy- 
hold surrendered, may bo without 
writing - - 41 

5 . An attested will of copyhold re¬ 
vocable by an unattested will ibid 

6 . If any mode of execution be pre¬ 
scribed with respect to customary 
estates, it must be observed 42 

7 . A testamentary disposal of the 
equitable estate in customary free- 

2 
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holds, must be executed according 
to the statute of frauds 42—44 

8. But where there is a custom for 
surrendering these customary * es¬ 
tates to the uses of a will, they 
seem to be out of the statute 

44, 45 

9. When a devise of copyholds will 
pass customary estates 451, 452 

10. What contingent estates are de¬ 
visable - II. 490. 

ESTATE TAIL. 

1. By what words an estate tail 

passes - I. 513, et seq. 

2. The formal words of limitiition, 

whereby estates tail arc to be 
created - 513 

3. Of the necessary words in a deed 

to create an estate tail 514 

4. What words are suilicient in a 
will, to create an estate tail 

516—518 

5. What words will enlarge an es¬ 
tate for life, into an estate tail 

519, 520 

6 . Particular intention expressed, 

must give place to the general in¬ 
tention collected from the whole 
will - 521,522 

7. A devise to one for life expressly, 
with remainders to first and other 
sons, and then a limitation over, 
in default of issue 523—526 

8. Issue co-extensive with heirs 
male, or heirs of the body 527 

9. A limitation to one, and Ids heirs, 
may be reduced by subsequent 
words to an estate tail 528—582 

10. A limitation, importing an estate 

in tail general, may, by subsequent 
words, be confined to the heirs in 
tail male - 532, 533 

11. Estates tail may arise in a will 
by implication .'merely, and with¬ 
out any express words of devise 

534—537 

12. After a devise to A. and his 

heirs, remainder over, upon A;’s 
dying without heirs,'! is generally 
void - - 537 


13. But if such remainder be to a 
person who might inherit to A., 
the words * without heirs,* will 
be construed heirs of the body 

538 

14. So, where the remainder is li¬ 

mited Ip the heirs of testator him¬ 
self - 538—540 

15. Of the implication of cross-re¬ 
mainders in estates tail 640-^-544 

16. Changes inrespret to the rule of 

presumption 545—558 

17. The doctrine of opposing the 
implication of cross-remainders 
between more than two, has given 
way to the priiiriple of consulting 
the testator’s intention 559—561 

ESTATE FOR LIFE. 

1. What words will pass an estate 

for life only I. 561, et seq. 

2. Where there are no words giving 

an inheritance, or plain grounds 
for inferring an intention so to do, 
the devisee takes only an estate for 
life - 563—570 

3. Where, though the land is charged, 
only a life estate passes 

670—574 

4. Whore w'ords, limiting an estate 
tail, have been curtailed in their 

• ctVect to a life-estate, by snccocd- 
ing explanatory words 574, 575 

ESTATES IN JOINT TENANCY, 
AND TENANCY IN COM- 
MON. 

1, What words respectively will 

create these difiereiit estates in a 
will - I. 583—692 

2. Of the effect of the word ‘sur¬ 
vivor,’ added to words creating a 
tenancy in common II. 490—492 

EVIDENCE. 

1. Of the evidence of the attesta¬ 
tion of wills - I. 57 

2. In courts of common law, one of 
the subscribing witnesses may 
prove the attestation by others ibid 


* The word * equitable' stands in the margio of page 44, by mistake for ‘ cus¬ 
tomary.* 

t For < issue/ read ‘ heirs/ in the margin of page 537. 
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3. And, if all (he uilnesses deny 
their signatures, still the devisee 
may go into circumstances to 
prove the execution of the will 

l/>7, 158 

4. Whether evidence of the bubscrib> 
iiig witnesses can bo received 
against their own attestation 

168—160 

5. Doctrine laid dow'n generally on 

this point by Lord Mansfield, in 
Walton r. Shelly 161, 162 

6. Of the proof to establish a will of 
lands in courts of equity 162 

7. All thu witnesses, if living, must 

be examined > 164 

8. If one of tho witnesses be dead, 

proof of his hand-writing may be 
read - - 105 

9. Whether the hand-writing may 

be proved where a witness is be¬ 
yond sea - 166 

10. Of the proof of tho hand-writ¬ 
ing of a witness, who, since (he 
subscription has bocinne insane 

107 

11. And in the case of an old will 

where no account can bo given of 
a witness - 167, 168 

12. What necessary to prove a will 
ill the common and solemn form 
in the ecclesiastical court 

169, 170 

13. What necessary to establish a 

nuncupative will 181, 182 

14. Parol evidence admissible, of 

facts accompanying the cancelling 
of a will - 326 

15. But not generally admissible to 

coiitroul an express revocation, or 
to effectuatc an alleged intention 
to revoke, not manifested by any 
act of the testator 336, 337 

16. The admissibility of extrinsic 
and parol evidence, in the case of 
ambiguities, considered 

II. 13—32 

17. Parol evidence admissible to re¬ 
but a resulting use 33, note (1) 

18. Examples of rules of construc¬ 

tion not to be opposed by extrin¬ 
sic evidence S$, 35—38 

19. Some equitable^ rules too strict 

to depend upon evidence of inten¬ 
tion - 33, 34 


20. Of the admissibility of evidence 

of the presumptive trust in the ex¬ 
ecutor for the next of kin of tho 
testator, ns to the surplus undis¬ 
posed of by will 39—42 

21. Of the distinction between evi¬ 

dence to raise, aud to rebut an 
equity - 42, 43, note 

22. Mr. Justice Buller’s observa¬ 
tions on the admissibility of parol 
evidence in these cases 43, 44 

23. Of the general admissibility of 
parol evidence to repel the pre¬ 
sumption against the executor 

44, 45 

21. Testator’s declarations, how far 
evidence - 46 

25. Con temporary declarations, most 

to be attended to - 46 

26. Declarations made after the will 
more to be regarded than such as 
were made before the will 47 

27. But, with diflerent degrees of 

weight, all these declarations ad¬ 
missible - ibid, 48 

23.,Probate no evidence of a devise 
of real estate - 61 

29. The ledger book or a copy seems 

to bo evidence as to personal es¬ 
tate - - 65 

30. But not as to land ibid 

31. Where the original will can be 
proved to be lost, probate even of 
a will of lands may be evidence 

66 

32. Where probate itself is lost, ex¬ 

emplification thereof admissible as 
evidence - 67 

33. Entry of revocation in preroga¬ 
tive court book, evidence of revo¬ 
cation of probate - ibid 

EXCOMMUNICATED 

PERSONS. 

s 

Excommunicated persons cannot be 
either executors or administrators 
until absolution - II. 49 

EXECUTION OF A WILL. 

1. One execution of a will sufficient, 
though the will be proceeded in 
at dilferent time^, and often sus¬ 
pended and resumed I. 123 

2. But not where a will is written 
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on different pieces of paper 

124—126, and notes 

3. Evidence of, see Attestatiox, 
Evidence. 

4. Where re-execution of an aliened 
will of freehold estate necessary 
to give effect to the alteration 

332 

EXECUTOR. 

1. The term executor unknown to 

the civil law T. 8, note 

2. Whether he may be a special oc¬ 
cupant, considered 52—54 

3. Of the presumptive trust in the 
executor for the next of kin of tes¬ 
tator, as to the surplus undisposed 
of by the will - II. 39—43 

4. When a legacy takes away an 
executor’s right to the surplus 

41, note 

5. Mr. Justice Buller’s observations 

on the admissibility of parol evi¬ 
dence in these cases 43, 44 

6. Of the general admissibility of 
parol evidence to repel the pre¬ 
sumption against the executor 

44, 45 

7. Who may and who may not be 

an' executor - 49 

8. Appointment of an executor 50 

9. Of renunciation by an executor 

50, 51 

10. Derivative executor, wlio, 52 

11. Of the authority of executor, 
how derived, and when vested 52 

12. Relation of the probate 53 

13. Whore executor dies before pro¬ 
bate - - ibid 

14. Penalty on txecutor acting with¬ 

out taking out probate for six 
months - ^ 57, 58 

15. An executor cannot have pro¬ 
bate until twenty-one 58 

16. Where the^e are several execu¬ 
tors, probate how granted ibid 

17. Where there is both real and 
personal property, probate must 
be of the entire will ibid, 59 

18. Payment to an executor who has 

a forged will, discharges the 
debtor - 63 

19. Effect of the revocation of pro¬ 

bate on the intermediate acts of 
an executor - 67 


20. or the power and interest of an 

executor in respect to the testa¬ 
tor’s properly - 78 

21. Difference between an executor’s 

own property and that which is 
his as executor, in respect to the 
coiisequenccb of his legal acts and 
situations - ibid 

22 . Of his interest in terms of years 

and leases - ibid, 79 

23. ill personal things 79 

24. Fruit, grass, corn, and manure 

80 

25. Apprentices - ibid 

26. Literary properly and letters pa¬ 
tent - - ibid 

27. Legal and equitable choses in 

action - 81 

28. Future and conditional interests 

in chattels - ibid 

29. In legacies due to his testator 

ibid 

30. Of the conversion of property 

84 

31. Remedies of executors, at law 

and in equity - 87 

32. In what cases an executor has 

a remedy for a wrong done to the 
testator - ibid, 88 

33. Where the cause of action has 
happened since the testator’s death 

88 

31. When an executor is, and when 
he is not, liable to costs 89 

35. Of the relief given to an execu¬ 
tor by the statute 17 Car. II. c. 8, 

90 

36. And by the statute 8 and 9 W. 

III. c. 11. s. 6. - 91 

37. Temporary executor, executor 
of an executor, husband of an 
executrix, and co-executors 91 

38. Summons and severance, when 

suable - - ibid 

30. Consequences of the death of 
executors, as to suits depending 93 

40. Executor may prove a debt due 

to his testator uuder a commission 
of bankruptcy - ' 94 

41. And obtain an adjustment of the 
creditors’ claims in equity ibid 

42. Remedy of an executor against 
his co-executor in equity ibid, 95 

43. Duties of an executor in respect 
to funeral and official charges 96 
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44. Legal order in which he must 

pay debts - 97 —103 

45. As to the necessity for the as¬ 
sent of the executor, and its effect 

106 

46. Difference as to the effect of as¬ 

sent, in cases of general and spe¬ 
cific legacies - 107 

47. What amounts to assent 

108, 109 

48. Of an exccutor^s execution of a 
legacy to himself - JIO 

49. Liabilities, dangers and defauUs 

of executors - n.'>, 114 

50. In what acts of his co-execufor 
an executor is implicated 115 

51. Of carrying on the testator’s 
trade with the assets 82, 146 

52. Executors of a deceased partner, 
ill what case liable ibid, note 

53. Consequence of bankruptcy, 

where the testator’s trade is car¬ 
ried on by executor - 147 

.54. Executor of an executor liable 
as such, for the waste committed 
by his immediate testator 1 48 

55. Consequences of wasting testa¬ 
tor's assets, or of making a false 
defe.nce to an action 1 19 

.56. Where an executor may be held 
to bail - - 1.50 

57. Of I he pleading by executors, 
and of the judgment and execu¬ 
tion against them - ibid 

58. Liabilities of husband and xvife, 

executrix, reciprocally for waste 
done by the other - 152 

59. Consequences of the marriage of 

an executrix, where the testator 
is indebted to her, or whore the 
husband is indebted to the testa¬ 
tor - - ibid 

60. An executor may sue, but not be 
sued ill a court of conscience 153 

61. Of the superior relief in equity 

against executors ibid 

62. Of th^ necessary parties to suits 

154—156 

63. Of the effect of promises by ex¬ 

ecutors and administrators to sa¬ 
tisfy claims upon the estate of the 
testator or intestate 157 

See Promises 

64. The statute has made no altera¬ 
tion in the mode of pleading, in 


actions upon the promise of an ex¬ 
ecutor . 159-<-164 

65. What allegations are necessary 
to be made in the pleadings in 
actions on the special promise of 
executors 160, 161—163, note 

66. The duty of executors to sell 

lands devised to be sold, if no one 
be appointed to sell 232, note 

67. Where trustees for sale are also 

made executors 233, note 

F. 

FAIR. 

Devise of the profits of a fair, by 
will, must be attested by three 
witnesses - I. 80 

FAMILY. 

1. What ambiguity is created by a 
devise to a person’s family II. 16 

2. Import of the word ibid, note 

FARM. 

What passes under this word 

1. 454 

FARMING STOCK. 

A devise of farming slock will pass 
what things I. 423, 424 

FATIIRR. 

1. Of his right to administer II. 70 

2. Share of, under the statute of dis¬ 
tributions if - 129 

3. Share of, under the customs of 

York and Ijondon 1 42 

FEK SIMPLE. 

1. Fee simple will be carried by a de¬ 
vise of ‘ estate’ or * estates,’ though 
particularised by name 

I. 467, 468 

2. The fee will not pass by the 
w'urd ‘ hereditaments’ alone 469 

3. But it will by the word ‘ inheri¬ 
tance’ - - 470 

4. 1 11 what instances a fee may pass 

in a grant, without the word 
heirs - 433, note 

5. A direction to purchase land for 

another, implies the purchase of 
the fee-simple - 490 

s 
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6. 'Appointment of a person to be 
heir, is a gift of the fee-simple ibid 

7. If land be devised generally, and 

the devisee of the land be charged 
in respect thereof with the pay¬ 
ment of a sum of money, he takes 
the fee - 491 

8. So, if such devisee be charged with 
the payment of debts and legacies 

491, 492 

9. So also, where the devisee is 

charged with a perpetual annual 
payment - - 493 

10. Or, with the payment of an an¬ 
nuity for the life of another 494 

11. By a devise to trustees for pur¬ 
poses which require the fee, the 
fee passes without words of Jimita- 

■ tion - - 495 

12. Passes by a devise of the remain¬ 
der or reversion 507, 508 

FELONY. 

A conviction of felony disqualifies 
for being a witness I. 130 

FELO DE SE. 

1. The will of a felo de se, how far 
valid by the law of England 

I. 34 

2. The Roman law on this subject 

35, note 

FEME COVERT. 

1. Where her husband is banished 

for life, feme covert may make a 
will - - 1.25 

2. And act as a feme sole ibid 

3. If her paraphernalia be pawned by 

her husband, and suflicient assets 
be left to pay his debts, she may 
have them redeemed 26 

4 . May make testambntary disposi¬ 
tions, in what cases ibid, 27 

5. Of administration by 11.70—76 

FEME SOLE. 

The will of a feme sole is revoked 
by subsequent coverture 

I. 33, 34 

FEUDAL SYSTEM. 

1. In what manner lands were dis¬ 
posed of by it I. 8—14 


2. Of the operations of the statutes 
of wills on the feudal system 14,15 

Ff:UDAL TENURES 

Were abolished by 12 Car. II. c. 24. 

I. 16 

FIDEI COMMISSA. 

Nature of I. 8, 9, notes 

FINE. 

The levying of a fine by a testator 
after making his will, to such uses 
as he shall appoint, if he die with¬ 
out a new will, operates as a re¬ 
vocation of his will I. 252 

FORGERY. 

Conviction of forgery disqualifies for 
being witness to a will I. 130 

FRAUD. 

1. Fraud vitiates a will I. 33 

2. But a will not revoked by an act 
procured by fraud to be done 

247, 248 

3. Peculiar relief aiforded by equity, 

in cases of fraud in making or ob¬ 
taining wills II. 62, 63 

FRAUDS, (Statute of). 

1. Restraints imposed by the statute 

of frauds, a consequence of the 
loose construction of the statutes 
of wills - 1.20, 21 

2. It retains the advantages of those 

statutes - 22, 23 

3. Does not extend to copyholds 

36, 37 

4. Nor to the trusts of copyholds 

38 

5. A will, disposing of the equitable 
estate in customary freeholds, must 
be executed and attested agreeably 
to the statute of frauds 42, 43 

6. But, where there is a custom for 
surrendering these equitable es¬ 
tates to the uses of a will, they 
seem to be out of this statute 

44, 45 

7. All equitable estates, if freehold, 

must be devised by a will, execut¬ 
ed and attested according to the 
statute • - 45 
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S, Powers of appointment of lands 
to be execated generally by will, 
without any direction as to the 
mode in which such will is to be 
executed, must be executed by a 
will attested according to the sta¬ 
tute of frauds - 60 

9. The same doctrine holds with re¬ 
spect to trust estates 61 

10. Codicil, though part of a will, 
can hare no operation on freehold 
estate, as part of the Avill, or by 
its own enicicnc^, unless attested 
as this statute directs 66, 67 

11. A sum of money devised out of 
land is part of the land in equity, 
and within the statute of frauds 

72 

12. The court cannot see the inten¬ 

tion of the testator with respect 
to his real property, unless ho ex¬ 
presses it by a will executed ac¬ 
cording to the statute 77 

13. Terms attendant upon the inhe¬ 
ritance are within the statute SI 

14. Mortgage'^, in equitable consi¬ 
deration, are not within the clauses 
respecting wills, in the statute < f 

.frauds - - 92 

15. The statute not satis (led, if a tes¬ 

tator begins to sign in regular from 
and does not complete it lOS 

16. The term ‘ credible,’ in this 

statute, synonymous with compo- 
teut - - 132 

17. Construction of the sixth section 

of this statute 221, 222 

18. Grammatical reading of the lan¬ 
guage of this section, whereby it 
is brought into agreement with the 
provisions of the preceding clause 

2.3 

10. Of the legal distinctions founded 
upon this construction 224, 225 

FRAUDULENT DEVISES. 

1. Provisions of the statute of frau¬ 
dulent devises I. 214—216 

2. Excepting clause in this statute, 

saving devises and dispositions for 
payment of debts 216, 217 

3. Devise for payment of debts out 

of the rents and profits only, 
withia the exception 217 


4. But not where such devise does 

not provide for it in a practicable 
manner • ibid 

5. This statute extends to charges 

of debts in equity 217 

6. Proceedings at law and in equity 

upon this statute 219, 220 

7. A devise of estates pur autcr vie, 

is within this statute 220 

FREEHOLD. 

All equitable estates of freehold 
must be devised by will, execated 
and attested according to the sta¬ 
tute of frauds - 1.45 

FUNDS. 

1 . Stock in the funds cannot be the 
L-ubiect of a donatio mortis causa 

I. 11, note 

2 . Property in, devisable by will in 

writing, attested by two or more 
credililo witnesses 59, note 

3. Construction of bequests of stock 
ill the public funds 425—430 

4. Ill what case a bequest of the in¬ 

terest and <lividcnds will carry the 
stock itself 430, 431 

FURNITURE. 

1. A bequest of household furniture 
will pass plate, in what cases 

I. 418—420 

2 . Includes linen, china and pictures 

421 

3. But not books, globes, and ma- 

thematic.ll instruments 421 

4. Nor wine - 423 


G. 

GAVELKIND LANDS. 

Whether gavelkind lands are de¬ 
visable by custom "*I. 6, note (3) 

GOODS AND CHATTELS. 

1. What things are comprised in a 
bequest of * goods and chattels’ 

I. 414, 415 

2. What wi'l pass by bequest of 

goodt in a house . 416 

3. Difference between a bequest of 

goods in a house^ and goods on 
board a ship 41 g 
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GRANDFATHERS, GRANDMO¬ 
THERS, AND GRANDCHILD¬ 
REN. 

1. Wh»it shares they arc respectively 
entitled to, in distributing an in¬ 
testate’s effects II. 139—143 

% Of devises to grandchildren 

248, 249, note 

GRANT. 

What words are necessary in a grant 
to carry the inheritance 

I. 483——4sV 

GRANT OF ADMINISTRA¬ 
TION. 

See Administration. 

GRASS. 

Grass and herbage will not pass by 
will, not duly attested I. 90 

' GROUND RENT. 

A devise of ground rent will pass 
the reversion I. 463 


GUARDIANS BY WILL. 


1. Lrgislative provisions concerning 

the appointment of guardians by 
will - 1.205,206 

2. Different hinds of such guardians 
at common law, and by custom 

207—209 


3. Testamentary guardians can oiil) 
bo appointed by the father 210 

4. Guardian by will, cannot ap¬ 
point another guardian 210 

5. llis authority extends only to le¬ 
gitimate children - ibid 

6. Probate not necessary to the ap¬ 
pointment of a guardian by will 

211 


7. Appointment of such a guardian 

may be made by deed, and is re¬ 
vocable by will, executed as the 
statute directs " ibid 

8. His power extends throughout the 

infancy of the parties, notwith¬ 
standing marriage ibid 

9. Remedies of a testamentary guar¬ 
dian - “ 212 

10. Powers of a testamenth^ guar¬ 
dian - ibid, 213 

11. Testamentary appointment of 
guardian under 12 Car. II. c« 24. 


is not revoked by a subsequent 
testamentary appointment, not 
duly executed according to the 
statute - 241, note 


II. 

H^RES TESTAMENTARI US 
ET INSTITUTUS. 

Difference between these two classes 
of heirs - 1. 8, notes 

HANDWRITING. 

1. The handwriting of a deceased 

witness to the attestation of a will 
may be proved - T. 165 

2. Whether provcable where witness 

is beyond sea - 166 

3. The handwriting of a witness is 
proveable, who has become insane 
since the attestation of a will. 167 

4. Proof of handwriting dispensed 

witli, in the ca«c of an old will, 
whore no account can be given of 
a witness - 167, 168 

5. The handwriting of testator mu^t 

be proved, to render a will ef¬ 
fectual - 109 


HEIR. 

1. Heir to an estate, pur auter vie, 

takes not by descent, but as special 
occupant - 1.49 

2. Whether he can take the surplus 

for his own benefit, and how far 
the statutes have changed the na¬ 
ture of the estate 52—60 

3. If, in an unexecuted will, there is 
a legacy to the heir, on condition 
that he does not dispute the will, 
he is putio his election 99—10.5 

4. Ho must be made a joint party 
with the devisee in actions on 
the statute of fraudulent devises 

219, 220 

5. The word ‘ heirs,* necessary to 
carry the inheritance in a grant 

483—487 

6. In what instance a fee may pass in 
'•a grant, without the word ‘ heirs* 

483) 484, note 

7. What words in a will are equiva¬ 
lent to a limitation to the heirs 

487,488 
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8. Appointment of a person to be 
heir, is a gift of the fee-simple 

490 

9. Effect of devise to the heir; 

when he takes by will; when by 
descent - 512, note 

10. Privilege of the heir, in case of 

advancement under the statute of 
distributions ^ II. 128 

11. Share of the heir, in the distri¬ 
bution of intestate’s effects 

127, 139—142 

12. Heir at law of heritable proper¬ 

ty ill Scotland, being a legatee of 
personal property in England, 
put to election - 513—517 

HEIR LOOMS. 

1. Derivation of this term 

I. 91, note 

2. Heir-looms cannot be devised se¬ 

parately by the owner of the fee- 
simple - - 91 

.3. What may be considered a heir¬ 
loom - - ibid 

IlKilKDlTAMENTS. 

The word ‘ hereditament’ will not 
pass the fee - I. 409 

HOTCHPOT. 

1. Of bringing advancement into 

hotchpot - IT. 127 

2. Privilege of the heir in this respect 

127, 128 

3. Lands descending by llorough 

English, not liable to be brought 
into hotchpot - 129 

HOUSES. 

1. Houses included in a devise of 

lands - I. 454 

2. What included under the term 

‘ houses’ - 457 

HUSBAND AND WIFE. 

1. Respective liabilities of husband 
and wife, executrix, for waste 
done by the other II. 152, 153 


2. Husband, iu what case a trustee 
for the wife 237, note (6) 


I. 

IDEOTS. 

1. Ideot cannot make a will I. 28 

2. Nor be an executor or adminis¬ 
trator - 11.49 

ILLEGITIMATE CHILDREN 

1 When born may take by their names 
of reputation, or by words clearly 
describing them II. 367, note 

2. Under what words entitled 493 

3. An illegitimate child cannot take 
by the description of child of his 
reputed father, until he has ac¬ 
quired the reputation of such child 

496, 497 

4. Under the description of child¬ 

ren in a will, illegitimate children 
existing at the date of the will, 
not entitled, unless proved by the 
will itself to be intended; and 
evidence can only be received for 
the purpose of collecting who had 
acquired the reputation of child¬ 
ren - 511 

IMPIdCATION. 

Necessary implication imports not 
natural necessity, but so strong a 
probability, that an intention to 
the contrary cannot be supposeil 

II. 508 

INCONSTSTENCY. 

1. Inconsistency between two wills 

I. 229 

2. Between a will and subsequent 

acts - 236—^240 

INFANTS. 

1. The testamentary capacity of in¬ 
fants commences in males at 14, 
and in females at 12 years of age 

I. 25 

2. Infant cannot make a will of 

lands - • 33 

3. Except ^by particular custom at 

14 " - 45, note 
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4 - Infants are subject to their testa¬ 
mentary guardians throughout 
their infancy, notwithstanding 
marriage before 21 211, 212 

5. Of infant executors f I. 49, 50 

6. When a legacy is to an infant, 
how it is to be paid 123,121 

INHERITANCE. 

t. Thederlseiof an inheritance will 
pass the fee - 1.470 

2. What chattels follow the inheri¬ 
tance - II. 82, 83, 84 

INSANITY. 

1. Insanity disqualifies from making 
a will, except in lucid intervals 

I. 28—32 

2 . The handwriting of a witness to 

a will, who has become insane 
since the subscription, may be 
proved - - lt>7 

3. Insanity disqualifies for being an 
executor or administrator 11. 49 

INSTRUMENTS. 

1. Imperfectly executed instrument'^, 
in what cases revocative of a will 

1. 240—247 

2. Instruments executed by fraud or 

compulsion - 247—^250 

INTENTION. 

1. Intention of testator, to what ex¬ 
tent it prevails II. 27—31 

2. Some equitable rules too strict to 
depend on evidence of intention 

^ 33, et seq. 

INTEREST. 

1. Interest, in what cases payable on 

legacies II. 114—120 

2. In favour of a child will com¬ 
mence immediately 121 

3. Who is a child within thisdcscrip* 

tion - 122, 123 

INTESTATE. 

1. IXstribution of bis effects under 


the statute of dbtributiona 

125—130 

2. Distribution of such effects under 
the custom of London 131—135 

3. Distribution of such effects under 

the custom of York 135—143 

See also Admixistration, * Aomi- 
nis'J’ratou, Distribution. 

INTOXICATION. 

Effect of, on the testamentary ca¬ 
pacity - - 1,28 

INTRODUCTORY WORDS. 

Of the force and operation of in¬ 
troductory words to a will 

I. 49a—499 

INVENTOPvY. 

Effect of the direction for one in .t 

. will - 11.27 4 

ISSUE. 

The term ‘ issue,* is co-extensive 
with heirs male, or heirs of the 
body, in a will - I. 527 


J. 

JOINT TENANCY. 

1 Courts of law and equity lean 
against the construction of joint 
tenancy . I. 583 

2. What has been the construction, 
where there are words importing 
an equality of interest, aud also 
a survivorship among the devisees 
583, 584—587. II. 490. 

JUDGMENT DEBTS. 

Debt due upon judgment against 
testator, in what order to be paid 

11. 98, 99. 
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K. 


KINDRED. 


The degrees of kindred stated 

I£. 6D, 70 


L. 


LANDS. 

1. Testamentary dispositions of lands 
'• belong to an advanced stage of 
society J. 1—6, notes 

Among the ancient Germans ‘i 

3. And under the Anglo-Saxon and 

feudal systems - 3—jB 

4. Under the ancient common law 

of England - 7 

5. May be disposed of by will, at 

what age - 25 

6. Of wills charging lands 

69, et seq. 

7. By a will duly executed, charging 
land generally nlth Icgacio!-, a 
testator enables himself to lay any 
number of additional legacies on 
the land, by a subsequent testa¬ 
mentary disposition unexecuted 

69—71 

3. A sum of money devised out of 
land, is part of the land in equity, 
and such disposition is within (he 
statute of frauds - 72 

9. But the person to whom the land, 
if purchased, would belong, may 

* act upon the fund as real or per¬ 
sonal estate - 73 

10. Devise of, to be sold, and the 

money to go to a charity, within 
the mortmain act 191 

11. May be purchased for value, by 

trustees of money bequeathed for 
a charitable use, where the mode 
of disposition is undefined 201 

12. Devises of, for payment of debts 
only, are within the statute of 
fraudulent devises 216, 217 

13. But not unless the devise provide 

for payment in a practicable man¬ 
ner - • 317 


4. Devise of lands in fee to the 
heir at law, though inoperative as 
a will, yet operates as a revoca¬ 
tion, if duly attested 227, note 

15. Lauds, acquired by purchase, 
after the will, do not pass by it 

260 

16. Difference between lands and 

personal estate, hi the revocation 
of wills - 264,265 

17. All devises of lands are specific 

266 

18. A devise of lands does not in 
general include leaseholds 440 

19. But they will pass, if testator 
leave nouo but leaseholds to an¬ 
swer the disposition 441—413 

20. Whether the general words, 

^ lands, tenements and heredita¬ 
ments,’ arc alone suiheient to pass 
copyhold estates, without any s{)e- 
cial circumstances to indicate the 
intention - 449 

21. Ijnnds include houses 454 

22. By a devise of the occupation, 

or of the rents and profits, the land 
itself passes - 461 

23. A direction to purchase land 

for aiiolhor, implies the purchase ' 
of the fee-simple 490 

24. Devise of land to trustees, for 

purposes which require the fee, 
pusses the fee without words of li¬ 
mitation - 495 

25. Probate of will no evidence of 

a (leviMe of land II. 64 

26. Nor the lodger-book 65 

27. But where the original will can 

be proved to be lost, the probate 
cv('ii of a will of lands may bo 
evidence - 66 

28. in v/hat case muniments of land 

will pass to Iho heir, and to the 
executor - 84 

LAPSE OF LEGACY. 

When it takes place, and how pre- 
vented 11. 113,256, note (3) 

LEASES. 

1. Whether a renewed lease passes 
under a prior disposition by will 
of the original lease J. 307 

2. In general, a renewal is a revo- 
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cation, whetlicr it be of a chattel, 
or a freehold lease 308 

3. A material diil'ereiice in this res¬ 

pect between freehold and chattel 
leases - 300,310 

4. Whether the renewal of a lease is 

a revocation of a will, depends 
upon whether the design is specific 
or general - 311 

5. Where the disposing words could 
have passed the leases, if renewed 
in the testator’s life, any renewals 
after his death by his representa¬ 
tives, will pass by such words 

318, 310. II. 487 

6. A tenancy from year to year is 
devisable and transmissible I. 310 

7. And the goodwill or tenant-right 

which accompanies it, passes with 
it - - ibid 

8. What words necessary to pass 
leases renewed, after the passing 
of the will - II. 487 

LEASEHOLDS. 

1. I^easeholds are not, in general, 

included under a general devise of 
lands - I. 440 

2. But, if the testator leave none but 
leaseholds, they will pass 441 

3. If the will be ineffectual to pass 
freeholds for want of due execu¬ 
tion, this will not make the lease¬ 
holds pass by a general devise ap¬ 
plicable to freehold estate 

441, 442, note 

4. leaseholds will pass where there 

are only such to answer the devise, 
though the devise is expressly of 
the testator’s freeholds 443 

5. And, under an express devise of 
leasehold, freehold may pass, if 
such appear to be the intention 

444 

6. Of the effect of the clause direct¬ 
ing leaseholds to be settled as far 
as the law will allow, upon trusts 
correspondent to the uses of the 
freehold II. 295—299, notes 

LEDGER BOOK. 

1. A ledger-book or a copy seems 
to be evidence as to personal es¬ 
tate:.* - IL 65 


2. But not as to land - ibid 

LEGACIES. 

1. IIow legacies were bequeathed by 

the Roman law I. 7, note 

2. Legata et fidei commissa, what, 

8, 9, notes 

1 3. Distinction between hereditas ex 
testamento, and legatilm 8, note 

4. Difference between a legacy and 
a donatio mortis caus& 

12, 13, note 

5. Legacy to a substcribing witness 
void, by 25 Geo. 11. c. 6. 135, note 

6. Legacy given by mistake, how far 

revocable 338, 339, noto 

7. Ademption of legacies by subse¬ 
quent advancements 383 

8. Wherever the subject of a specific 

legacy is withdrawn, the legacy 
must fail - - 384 

9. The distinctions, as to what is 

specific and what is general, have 
run into great subtilty ibid 

10. A specific alteration of the thiug 

bequeathed, seems to be a clear 
practical revocation - 385 

11. Of satisfaction of a legacy 391 

12. If a legacy given by will be 

adeemed, a codicil ratifying and 
confirming the will, will not set 
up the adeemed legacy 413 

13. The general rule is, that a be¬ 

quest of so much stock is a gene¬ 
ral legacy, unless there be some 
special ground for construing it 
specific - 428—430 

14. What words are necessary to 

charge the specific devisee with 
legacies - 11.458, note 

15. Where a bequest of the interest 
and dividends will convey the 
stock itself - I. 430, 431 

16. Legacy to a child, without stat¬ 
ing any specific purpose for which 
it is given, is a portion II. 3 

17. Legacies imply a bounty 

' 5, note (1) 

18. Legacy to a debtor, exceeding 

or equalling the amount of his 
debt, presumed to be a satisfaction 
thereof - 5— 7 

19. State of the doctrine as to the 
presumption of the courts in the 
case of double legacies, in the 
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same and in distinct instruments 

9, 10 

30. Whether parol evidence is ad* 
missible to determine this question 

II, 13 

31 In what cases a legacy takes 
way an executor’s right to the 
surplus > 41, note 

33. Of the executor’s interest in le¬ 
gacies due to his testator 83 

33. Stamp-duties on legacies 

103—104, note 

34. Of the necessity for, and eifoct 

of, the assent of an executor to 
a legacy - 106 

36. Difference as to the effect of as¬ 
sent, in the cases of general and 
specific legacies - 107 

36. What amounts to such assent 

108, 109 

37. Of the executor’s execution of a 

Ipgacy to himself - 110 

38. Of the time of vesting 

. ibid. 111, 113 

39. Lapse of legacy 

113, 356, note 

30. Abatement of legacy 114 

31. Interest, in what cases payable 

on legacies 114—130 

33. Where the legacy is to an infant, 
how to be paid - 133 

33. When a legacy given for an in¬ 
fant’s benefit one way, may be 
applied for him another way 

356, note (3) 

34. If a testator bequeath a certain 
thing which he specifics as being 
his own, the legacy will not have 
ettect, unless that thing be found 
among the testator’s property 

466, note 

35. Substituted legacies stand charg¬ 

ed upon the same fund us original 
legacies - 473, note 

36. Legacy to be laid out in land in 

Scotland, established, not being 
within Stat. 9 G. II. c.36 511 

See Ambiouities. 

LEGATEE. 

1. A legatee must bo capable of tak¬ 
ing under the testator’s will 

I. 35 


3. A legatee could not, either in the 
spiritual or common law courts, 
give testimony to the validity of 
the will, without releasing his claim 
to the legacy - ^ 135, i?3 

3. Legacy to him in what case void, 
by 35 Geo. 11. c. 6. 

ibid, note (5) 

4. Legatees, erroneously supposed 
to be dead, are entitled to their 
legacies on proof of identity 337 

5. Of mistake in the name of lega¬ 
tees - - II. 14 

6. Where the name used happens to 

belong to a person in being, and 
who might be in the testator’s 
contemplation - 15 

7. Eficct of a blank left for the name 

of a legatee - 34 

8. In case of devise of residue of 
personal estate, if the i>arty shall 
attain 31, the profits in the mean 
time are considered to be given to 
the legatee, and are to accumulate 

454, note 

LETTEIIS OF ADMINISTRA¬ 
TION. 

See Administration. 

LIABILITY OF EXECUTORS. 

The liability of executors stated 

II. 143—156 

LIMITATION TO HEIRS. 

1. What words in a will are equiva¬ 
lent to a limitation to heirs 

1. 487 

3. Limitation to one and his heirs 
may be reduced by subsequent 
words to an estate tail 538—531 

3. A limitation, importing an estate 

in tail general, may by subsequent 
words be confined to the heirs in 
tail male - 533, 533 

4. Cases wherein the limitation is 
void, as being mounted on a fee 

543, note 

LIMITATIONS, (Statute of.) 

To what debts this statute applies 

I, 318, 31j9> note 
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LITERARY PROPERTY. 

Literary property is transmissible to 
an executor - 11. 80 

LONDON, (Custom or.) 

1. The restraints imposed by tiiis 
custom upon the testamentary 
power, removed by slatuto 

1. 0, note 

2. The custom of London as to the 
distribution of an intestate's oti'ccts 

11. 131 

(1) Dead man’s part 1 

(2) Widow’s chamber ibid 

(3) Of the vesting under thc 

custom - 133 

(4) Of advancement under the 

statute - ibid, 134 

LUNATIC. 

1. Cannot make a will, except in 

lucid interviils 1. 2&—32 

2. Lunacy, at the inception of a 

will, vitiates it - 33 

3. But no subsequent loss of intel¬ 

lect will vitiate a will, good at its 
inception - ibid 

4. A lunatic cannot be an executor 

11.49 


M. 

MANOR. 

1. What words include a manor 

1.453 

3. What passes by the word * manor’ 

454 

MARKET. 

Devise of a market must be by will 
attested by three witnesses I. 80 

• MARRIAGE. 

1. Marriage alone not a revocation 
of a will; as with the birth of a 
'diUd it is. Exception, where the 


will provides for children 

II. 507 

2. Muriiage, subsequent to a will, 
and the birth of a child, is an im¬ 
plied revocation, as well of a will 
of real, as of personal estate 

1. 347. II. 488—490 

3. Origin, and gradual adoption of 

tills rule, I. note (2) 

4. Whether the previous disposition 
of the whole estate is necessary to 
ground the application of the rule 

348, note (3) 

5. Lord Mansfield’s doctrine in re¬ 

spect to the admissibility of ex¬ 
trinsic evidence to rebut the pre¬ 
sumption - 348 

6. The principle of the rule accord¬ 
ing to Lord Kenyon 349 

7. Whether a will is revoked by the 
birth of more children by a first 
marriage after the will, and a se¬ 
cond marriage without children 

350 

8. Of the. effect of a second mar¬ 
riage, and the birth of children, 
where the wife and children were 
provided for by settlement, and 
there were children by a former 
marriage before the will 

350, 351. II. 488. 

9. Of a subsequent marriage, and 
the birth of a posthumous child 

I. 351—353 

10. Marriage, and the birth of a child, 
must concur, and both events must 
take place after the will, to pro¬ 
duce a revocation 354—357 

11. Whether this presumption of re¬ 

vocation may give way to circum¬ 
stances - 358—370 

12. Effect of a woman’s marriage 

upon her will 371—375 

13. Consequence of the marriage of 
an executrix, where the testator is 
indebted to her; or where her 
husband is indebted to the testator 

II. 152 

14. Of conditions in restraint of 

marriage 240—246, note 

MARRIED WOMEN. 

I. A married woman may make a 
will, and act as feme sole, where 
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the husband is banished for life 

I. 25 

2. Under what circumstances a mar¬ 
ried woman is intitled to ha • c her 
paraphernalia redeemed from pawn 

26 

3. She may make testamentary dis¬ 
positions, in what cases 26, 27 

4. Coverture at the inception of her 

will vitiates it - 33 

5. Of the proving of a will of a mar¬ 
ried woman 345, note 

6. The marriage of a woman after 

making her will, is alone enough 
to revoke it, without the birth of 
a child - 371 

7. Whether, if she become discovert 

again, and die a widow, the will 
is revived - 372 373 

8. A married woman may execute a 

power, given to her while sole, 
to be executed during marriage, 
and if it be exercised before 
marriage, it will be revoked by the 
marriage - 374, 376 

0. A married woman may be an ex¬ 
ecutrix - If. 50 

10. Where no trustee appointed, the 
husband becomes a trustee for his 
wife - II. 237, note 

MESSUAGE. 

What is included under the term 
< messuage* - 1.456 

MILITARY TENURES. 

When and how abolished I. 15, 16 

MISTAKE. 

1. The doctrine of mistake, as af¬ 
fecting the revocation of wills 

I. 336 

2. Where a testator expressly re¬ 
vokes under a misapprehension of 
facts, the revocation fails ' 337 

3. But the mistake must appear to 
be in that which constituted the 
impelling motive to the revocation 

338, and note 

4. Of mistakes in the names of per¬ 
sons being legatees in a will 

II. 14 

5. Name mistaken: where the name 

2 


used happens to belong to a person 
ill being, and who might be in the 
testator’s contemplation. 15 

MONEY. 

1. Money devised out of land, is 

part of the land in equity : and 
such disposition is within the sta¬ 
tute of frauds - 1.72 

2. But the person to whom the land, 

if purchased, would belong, 'may 
act upon the fund as real or per¬ 
sonal estate - 73 

3. A direction by will to sell lands 

for certain purposes, does not so 
ultimately change the character of 
the property, as that the surplus, 
after the particular objects are 
satisfied, may pass by an unat¬ 
tested codicil - ibid 

4. Devise of money, arising from 
the sale of lands, to go to a cha¬ 
rity, void under the mortmain act 

194 

5. So, a devise of money secured on 

rates or tolls - 195 

6. So, money given to be laid out on 

lands - 195—198 

7. But if money be bequeathed, 
leaving the mode of disposition 
undefined, it seems a purchase may¬ 
be' made for value by the trustees 

201 

8. Money, diiected to be laid out 

in buying a particular estate, if 
that fail, may be laid out in pur¬ 
chasing other lands 288, note 

9. Where the place, and not the es¬ 
tate, is specified 289, note 


MORTGAGES. 

1. Mortgages, in equitable considera¬ 

tion, not within the clauses re¬ 
specting wills, in the statute of 
frauds I. 92, 93—95 

2. But this equitable consideration 
of a mortgage, as personal estate, 
not permitted to narrow the effect 
of the statute of mortmain 

95, note 

3. A devise of a mortgage within the 

statateof mortmain 1.95 
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4. A mortgage revokes a will at law, 
but only pro tanto in equity 

293, and note 

5. In equity conveyances by way of 
mortgage, or for payment of debts 
generally, are only revocations to 
the extent of the charge 

294, 295 

6. The true ground on which mort¬ 
gages in fee are in equity consi¬ 
dered only as rmrocations pro tanto 

296, 297 

7. Difference between an equity of 

redemption of a mortgage, and a 
mere trust • 297, note 

MORTMAIN. 

1. Nature of a gift in mortmain 185 

2. Origin and effect of the statutes of 

mortmain - 186, 187 

3. Provisions of the mortmain act, 

9G. 2.C. 36 - 191,192 

4. Purview of this statute, how con¬ 
strued by Lord llardwicke 

193, 194 

5. Devise of lands to be sold, and 
the money to go to a charity, 
within the statute of mortmain 

194 

6. So, mortgages of terms of years, 

and money secured on tolls or 
rents - - 195 

7. So, fhoney given to be laid out in 

lands - 196—198 

8. But a devise for the support or 

repair of what is already in mort¬ 
main, good - 198 

MUNIMENTS OF LAND. 

In what case muniments of land* will 
pass to the heir, and when to the 
executor - - II. 84 


N. 

NAMES. 

1. Of mistake in the name of lega¬ 
tees in a will ■ - II. 14 

2. Name mistaken, where the name 
used happens to belong to a per¬ 
son in being, and who might be in 
the testatoPs contemplatioa 15 


3. Effect of a blank left for the 
name of a legatee - 24 

NAVIGATION SHARES. 

Devise of navigation shares must be 
by will attested by three witnesses 

I. 80 

. NOTE. 

1. Note of hand cannot be the 
subject of a donatio mortis causa 

I. 12, note 

2. But bank notes may ibid 

See also Bank Note, and Promis¬ 
sory Note. 

NUNCUPATIVE WILL. 

1. Legislative provisions concerning 

nuncupative wills 170, 180 

2. In what cases they are permitted 

181 

3. Degree of evidence necessary to 

prove such wills - ibid 

4. Not pleadable before probate 

182 

5. Cannot alter a written disposition 

183—184 

6. Nuncupative wills may be made 

by soldiers and seamen 185 


O. 

OBLITERATION. 

Obliteration of the name of one 
trustee in a will, a revocation pro 
tanto, as to him only I. 335, 336 

OCCUPATION OF LAND. 

The devise of the occupation of land, 
carries the land itself 1. 461 

OFFENCES. 

1. What offences disqualify a witness 

I. 130, 132, note 

2. The infamy of the offence, and 
not the punishment disqualifies 

131,132 

OUTLAW. 

1. The will of an outlaw is void 

1. 35 
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An outlaw may be an executor 

11.50 


P. 

PAROL EVIDENCE. 

1. Where admitted, to set right mis¬ 
takes in the names of legatees 

II. 14 

2. Admissible to rebut a resulting 

use - 33, note (1) 

3. Parol evidence never admissible, 

where there is no ambiguity to call 
for explanation, and where the 
will may operate according to the 
words, without any such foreign 
help - - 3^ 

4. Of the admissibility of parol evi¬ 
dence in cases of presumptive trust 
in the executor, for the next of 
kill of the testator, as to the sur¬ 
plus undisposed of by will 39—43 

5 Observations of Mr. Justice Dul¬ 
ler on the admissibility of parol 
evidence in these cases 44 

Testator’s declarations, how far 
evidence; contemporary declara¬ 
tions most to be attended to 46 
Declarations made after the will, 
more to be regarded than such as 
were made before the will 47 

8. But with different degrees of 
weight, all these declarations ad¬ 
missible - 47,4S 

PARTITIONS. 

1. Partition not in general a revoca¬ 
tion of a will - 1. 300 

2. Difference between tenants in 
common, and joint-tenants, as to 
the effect of partition 300, note 

3. Where any other purpose is de¬ 
clared, beside the mere purpose of 
partition, the will is revoked 

301—305 

4. But a will may be so confined in 

terms, as to be of necessity re¬ 
voked by partition 306 

2 N 2 


PARTNERS. 

How far the executors of a deceased 
partner are liable II. 146, note 

PATENTS. 

An Interest in a patent transmissible 
to an executor 11. 80 


PENALTY. 

1. Penalty on acting as executor, 

without taking out probate for six 
mouths - II. 57 , 58 

2. Penalty on administrators acting 
without taking out letters of ad¬ 
ministration for six months 71 

PERFORxMANCE. 

1. Distinction between performance 
and satisfaction in equity 

I. 386, 387 

2. There may be performance pro 

tanto - - 388 

3. Constructive performance by a 

collateral act - ibid 

4. The constructive performance must 

correspond in time with the stipu¬ 
lated bonefit - 389 

5. Satisfaction is the general term, 
expressing the final effect of per¬ 
formance, election, and revocation 

390—392 

PERJURY. 

Perjury disqualifies for being a wit¬ 
ness 1. 130—132, note 

PERSONAL ESTATE—PER¬ 
SONALTY. 

1. An estate pur auter vie, in what 

case to be considered as personal 
estate . . 80 

2. A sum of money devised out of 

land, is [lartof the land in equity ; 
and such disposition is within the 
statute of frauds . 72 

3. But the person to whom the land, 

if purchased, would belong, may 
act upon the fund, as real or per¬ 
sonal estate - 73 
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4. Personal estate liable, in the first 
instance, to the payment of debts 

75, 76, note 

5. Wills of personal estate, how 

proved - 169, 170 

6. Difference as to lands and per¬ 
sonal estate 264,265 

7. Of revocation of wills of personal 

estate - - 375 

8. Case said to have given rise to the 
clause in the statute 29 Car. 2. c. 3. 
for invalidating unwritten revoca¬ 
tions of wills of personal estate 

375, 376 

9. There must be clear evidence of a 

present intention, to effectuate the 
revocation - 378—381 

10. At common law, no remainder 

of personal estate could be in 
strictness limited - 433 

11. Personal things pass to the per¬ 

sonal representative, except in cer¬ 
tain cases - II. 79,80 

12. All equitable rights in personalty 

come to an executor 81 

13. Of the conversion of real into 
personal estate in equity, when 
fNirtial, and when total 235, note 

14. Origin of, and observations upon 
the accumulation act, in respect 
to personal estate 

460—464, note 

15. A trust by will, for accumula¬ 

tion beyond the period allowed by 
the accumulation act, is void only 
for the excess 454, note 

16. In case of devise of residue of 
personal estate, if party attain 21, 
the intermediate profits are con¬ 
strued to be given to legatee, and 
are to accumulate - ibid 


PETTY CUSTOMS. 

The devise of such customs by will 
must be attested by tliree wit¬ 
nesses - !• 80 

PISCARY. 

The devise of a piscary by will must 
be attested by three witnesses 

1.80 


PORTION. 

Presumption against double por¬ 
tions - II. 2—4 

POWERS. 

1. Powers of appointment, to be 

executed generally,! by will, with¬ 
out any direction as to the mode 
in which such will is to be execut¬ 
ed, must be executed by a will 
attested according to the statute 
of frauds - 1.60 

2. And so with respect to trust es¬ 
tates - - 61 

3. But, if such power extend to per¬ 
sonal as well as to real estate, and 
the will be unexecuted to pass real 
estate, it may, nevertheless, be ef¬ 
fectual to pass personal estate 

61—64 

4. A power may be exercised with¬ 
out reciting it 63, note 

5. A man cannot by will reserve a 

power of disposing of real estate 
by a future unattested will or co¬ 
dicil . . 65 

6. Whatever terms the creator of a 

power chuses to subject it to, they 
must, in general, be strictly com¬ 
plied with - ibid, note 

7. Difference between a conveyance 

to uses and a will, in respect to 
the legality of reserving a power 
of future disposition 67 

8. Powers of a testamentary guar¬ 
dian ^ - 212, 213 

0. An appointment by will made 
under a power, works by the will 
according to the nature and quali¬ 
ties of such an instrument 343 

10. So, in respect to a will of copy- 
hold, though not properly the act 
by which the estate is tranferred 

343—346 

11. If a power of disposing by will 

be given to a woman while sole, 
to be executed during marriage, 
and such power be executed before 
marriage, it will be revoked by 
the marriage 374, 375 

PREAMBLE. 

The force and operation of a pream¬ 
ble - 1. 496—499 
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PREMISES. 

The effect of the word ‘ premises’ 
considered - I. 464, 465 

PRESUMPTION. 

1. Of presumptions against double 

portions - II. 1—4 

2. Presumptions against debts being 

paid by legacies ** 5, 6 

3. Distinction between presumptions 
and positive rules of construction 

7 

4. Presumptions against double lega¬ 
cies - - 8—12 

5. Distinction between admitting 
evidence to raise and to rebut a 
presumption or an equity 

42, note 

PROBATE. 

1. Of probate’ of will in the com¬ 
mon form - I. 169 

2. Of probate of a will in the so¬ 
lemn form - 170 

3. Of nuncupative wills 180, 181 

4. Nuncupative will not pleadable 

before probate - 182 

5. Of soldiers’ and seamen’s wills, 

exception in favour of 185 

6. Not necessary to the validity of 

an appointment of guardian by will 
under 24 Car. 2. c. 24 211 

7. Different methods of proving a 

will - II. 54—57 

8. Penalty on acting as executor 

without taking out probate for six 
months - 58 

9. An executor cannot have probate 
until twenty-one - ibid 

10. Where there are several execu¬ 

tors, probate may be granted to 
one, with a reservation for the 
rest - - ibid 

11. Where there is both real and 
personal property, probate must 
be of the entire will ibid, 59 

12. Where testator has been so long 

absent that his death may reason¬ 
ably be presumed, probate may be 
granted • • 59 

IS. The probate is conclusive evi¬ 
dence as to the will, but the legal 


existence of the probate itself may 
be controverted 60, 61 

14. Probate no evidence of a devise 

of real estate - 64 

15. But where the original will can 
be proved to be lost, probate even 
of a will of lands may be evidence 

66 

16. Wiiere the probate is lost 67 

17. Of the revocation of probate, 

and the ed'ccts thereof ibid 

PROFITS. 

1. Devise of the profits of a stallage 

by will, must be attested by three 
witnesses - 1.80 

2. A devise of the profits of land 
will pass the laud itself 461, 462 

PROMISES. 

1. Promises of executors or adminis¬ 

trators, to satisfy claims upon the 
estate of the testator or intestate, 
considered - II. 157 

2. To bring the party within the 

protection of I he statute of frauds 
he must have been actual execu¬ 
tor or administrator when he made 
the promise - ibid, 158 

3. The statute has made no altera¬ 
tion in the mode of pleading, there¬ 
fore, though the promise is made 
in writing, the declaration must 
still set forth the consideration; 
though it is not necessary to show 
that the promise was in writing 

169—164 

4. But, though the declaration need 

not state the promise to have been 
in writing, if such promise be 
pleaded by the defendant, the plea 
sliould shew it to have been in 
writing - 160, 161, note 

5. What allegations are necessary to 
be made in the pleadings in actions 
on the special promise of execu¬ 
tors and administrators 

162, 163, note 

PROMISSORY NOTE. 

A note of hand cannot be the sub¬ 
ject of a donatio mortis causfk 

I. 12, note 
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PROOF. 

1. Wliat proof of the attestation anfl 
execution of nrills is required by 
the common law I. 157—162 

2. Of such proof in courts of equity 

16.1—168 

3. Of the proof of wills of person¬ 
alty - 168—185 

PROPERTY. 

1. The import of the word explained 

I. 470—472 

2. Advantage of testator’s consider¬ 
ing all the property as personal 

II. 231, note 

PUBLICATION OF A WILL. 

1. On the formality of publication 
previously to the statute of frauds 

I. 120 

2. What is now requisite to consti¬ 
tute a sufficient publication 

120—122 

3. It is not necessary that the testa¬ 

tor should declare to the witnesses 
the nature of the instrument to be 
signed - 24, 25, note 

PURCHASERS. 

1. Of the chiusc in wills for discharg¬ 
ing purchasers, and of their liabi¬ 
lity in the absence of such clause, 
to look to the application of the 
purchase money II. 232, note (3) 

2. Where such clanse is omitted, in 

what way the omission may be 
cured - 428, note 

3. Of the rule respecting trustees be¬ 
coming purchasers 236, note 

4. Where debt unsatisfied, and pur¬ 
chaser colludes with executor, he 
becomes a party to the devastavit 

, 429, note 

Q.. 

QUALIFICATION OF WIT¬ 
NESSES. 

1. Of the qualification of witnesses 


generally - I. 130 

2. What offences disqualify 

ibid, 132, note 

3. It is the infamy of the offence and 

not the punishment, which dis¬ 
qualifies - - 131 

4. The word ^ credible,* as it is used 
by the statute, must be understood 
in the sense of competent 132 

5. Opposition in sentiment between 
Lords Mansfield and Camden, on 
the import and exigency of the 
word ‘ credible,’ in the statute 

137—142 

G. Qualification of attesting wit¬ 
nesses in the Roman law 

133—135, and notes 

7. Of the rule of the spiritual and 
common law courts, where the 
witness was a legatee or devisee 

135—137 


R. 

REAL EFFECTS. 

What things will pass by this term 
I. 473, andmote 

R ECORU. 

Debts duo by record, in what order 
to be paid - II. 97—99 

RECOVERY. 

Of the effect of a common recovery 
after a will made - I. 251 

REDEMPTION, (Equity of.) 

1. An equity of redemption will not 

pass by mortgagor’s will, unat¬ 
tested - - 94 

2. Difference between an equity of 
redemption and a mere trust 

297, note 

RE-ENTRY. 

1. Effect of a re-entiy upon a con¬ 
dition broken - 1.282 

2. Whether, if a testator alien upon 
condition after making his will. 
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and then enters for the condition 
broken, the will is revoked 

282—284 

RE-EXECUTION. 

Of the re-execution of a will, with 
a repetition of the ceremonies re¬ 
quired by statute 1.405, and note 

RELATION. 

1. The doctrine of, in general, re¬ 
specting the revocation of wills 

I. 279, et seq. 

2. Will in many cases help acts in 

law, but will never help the acts 
of parties - 280, note (3) 

3. Will not defeat lawful collateral 

acta - 282, note 

4. Defined in its strict sense 

284—286 

5. Of relation in respect to copy- 

holds - - 287 

6. The execution of all things exe¬ 
cutory respects the oiiginal act, 
and shall have relation thereto, 
and all make but one deed though 
done at several times 292, note 

7. Residuary words in a will, how 

far words of relation 502—507 

8. Relation of the probate to an ex¬ 
ecutor II. 53, 460, 461, note 

RELATIONS. 

1. Import of the term ‘relations’ 

II. 35, note 

2. Bequest to, to be construed by 

what rule 35—37, in notes 

REMAINDER. 

1. What will pass by the devise of 

a remainder I. 507, 508 

2. After a devise to A. and his heirsj 
a remainder over upon A.’s dying 
without heirs, generally void 537 

3. So, where the remainder is limit¬ 

ed to the heirs of the testator 
himself - 538, 539 

4. Of the implication of cross re¬ 
mainders 540—544, et seq. 

5. Of the properties of a remainder, 
vested and contingent 

540~~542, note 

See Dxvisx, 38, 39 


REMEDIES OF EXECUTORS 
AND ADMINISTRATORS. 

The remedies for and against execu¬ 
tors and administrators at law and 
in equity, stated II. 87—95 

RENEWAL OF A LEASE. 

1. The renewal of a leif^c, in gene¬ 

ral, a revocation of a will, whe¬ 
ther it be a chattel or a freehold 
lease - - 1. 308 

2. A material dilference in this re¬ 

spect between freehold and chattel 
leases - 309, 310 

3. Whether the renewal of a chattel 

lease is a revocation, depends upon 
whether the design is specific or 
general - 311 

4. Where the disposing words would 
have passed leases, if renewed in 
the testator’s life; any renewals 
after his death by bis representa¬ 
tives, will pass by such words 

318, 319 

RENT. 

1. Devise of a rent out of land must 
be attested by three witnesses 

I. 79 

2. Devise of money secured on rents 
within the statute of mortmain 

195 

3. Devise of the rents and profits of 
land will pass the land itself 

461, 462 

4. Devise of the ground-rent will 

pass the reversion 463 

RExNUNClATION. 

Of the renunciation by an executor, 
what, and how made 11. 50, 51 

REPUBLICATION OF A WILL. 

1. Doctrine of the early decisions 
relative to I’epublication of wills 

1. 393—395^ 

2. A will republished by repeating 

upon it the ceremonies required 
by the statute 395, note 

3. Whether there can bo any implied 

revocation of a will, since the sta¬ 
tute of frauds 395—397 
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4. If an estate be limited to B. and 

bis heirs, and B. die in the testa¬ 
tor's life-time, the devise lapses; 
and the republication of the will 
does not give the heir of B. a claim 
by purchase . 398 

5. The same law prevails where the 

devise is of an estate to a man and 
the heirs of his body, succeeded by 
the words *aud for want of such 
issue’ - 

6. Of republication by codicil 400 

7. A codicil, being executed and at¬ 

tested by three witnesses is a re- 
publication of a will 403 

S. According to the present doctrine 
every codicil, unless it be coriined 
in expression, is a republication 
of a previous will, if duly executed 
and attested 404, 405 

9. A direct republication or re-ex- 

ecution is an unequivocal act, mak¬ 
ing the will operate precisely as if 
it were executed on the day of re- 
publication - 405, 406 

10. If a will have a specific reference 
to a thing subsisting when it was 
first published, but subsequently 
withdrawn, the republication of it 
by a codicil will not make it ope¬ 
rate upon another thing, which has 
come by substitution in place of 
the thing so withdrawn, though si¬ 
milar in amount and quality 

406, 407 

11. The effect of a codicil as a re- 

publication may be restrained by 
its special terms - 408 

12. If a will is republished, contain¬ 

ing a general devise of the testa¬ 
tor’s estates, an estate only con¬ 
tracted for after such devise, will 
pass - 409, note * 

] 3. Of the republication of wills of 
personal estate - 410 

14. The destruction of the revoking 
instrument may operate as an 
implied republication, by set¬ 
ting up the original will 

412, 413 

15. As no snbsequetit writing, since 

the statute of frauds can republish 
a will of lands, so neither will it 
republish a will of personal estate, 
unless duly executed 413 


RESIDUARY CLAUSE IN A 
WILL. 

1. Of the effect of a residuary clause 
in a will - I. SOI 

3. Ilow far residuary words are to 
be considered as words of relation 

503—505 

3. Different effects of the residuary 
clause in respect to real and per¬ 
sonal estate - 509—513 


REST, RESIDUE, AND RE¬ 
MAINDER. 

1. The import of these words ex¬ 
plained - I. 503—607 

3. A residuary devise comprehends 
and carries the remaining interest 
II. 376, note 

REVERSION. 

What will pass by a devise of a re¬ 
version - I. 608 

REVOCATION OF WILLS. 

1. Of the revocation of wills in ge¬ 
neral - 1. 221 

2. Clause of the statute of frauds, 
relative to such revocation 

233, 333 

3. Grammatical reading thereof 233 

4. Legal distinctions founded upon 

this construction 324, 225 

Sy A man cannot make an irrevoca¬ 
ble will 225, note (1) 

6. Of express revocation 225, 226 

7. Implied revocation 226 

8. Whether the attestation of the 
witnesses must express the testa¬ 
tor’s signature to have been in 
their presence 225, note (2) 

9. A will rendered inoperative by 
I extrinsic circumstances may re¬ 
voke a former will 227—^239 

10. Where any inconsistency exists 
between two wills, the revocation 
of the former is confined in its 
extent to the subjects of the in¬ 
consistent dispositions 339—^334 

11. An express intention to revoke, 
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no actual rerocation 235—237 

12. Inconsistency between the will 

and subsequent acts 236 

13. Grant of a less interest than was 

given to the same person,' a revo¬ 
cation in toto - 237 

14. But not to a stringer ibid 

15. Or if the grant had a different 

commencement - 238 

16. Where there are two inconsist¬ 

ent wills of the same date, both 
void for uncertainty 239 

17. Imperfect acts and instruments, 
how far revocative of a will 240 

18. No intention to revoke can be 
inferred from a will of lands not 
executed according to the statute 

241, and notes 

19. But other legal acts, though in- 
strumentally inoperative, may ne¬ 
vertheless revoke a will 242 

20. And if a will be properly exe¬ 

cuted, though by circumstances 
extrinsic it is prevented from 
operating, it may, nevertheless, 
revoke a prior will - 242 

21. Therefore, imperfect instruments 

of conve)rauce will revoke a prior 
will - 243, and note 

22. So, a power of appointment, ill 

executed - 244 

23. So, grants to persons under dis¬ 
abilities - 245, 246 

24. Acts, procured to be done by 

fraud or compulsion, are no revo¬ 
cation - 247—^250 

^5. Of the effect of subsequent legal 
conveyances - 251 

26. llecovery by tenant in tail, after 

making his will, to his own use 
ill fee, is a revocation; and this, 
though he declares he does it to 
confirm his will - 251 

27. So, if testator, after making his 
will, levy a fine to such uses as he 
shall appoint, and die without a 
new will, it is a revocation 252 

28. So, a feoffment by a tenant in 

fed, after making his will, is a re¬ 
vocation - 252 

29. So is an ineffectual recovery 

ibid 

30. Conveyance upon a special trust, 
or for a particular purpose, how 
far a revocation ibid, 253, 254 


31. Where that which is done to an 
equitable estate, would, if the es¬ 
tate were legal, pass it out of one 
person to another, such act is a 
revocation in equity, upon the rule 
of equitas sequitur legem 255 

32. If the estate is part^ with, but 
for a moment, and the same use is 
taken back, the will is revoked 

255—258 

33. At the time of making the will 

testator must be actually seised, 
and continue so to the time of his 
death - 259 

34. If a man having an equitable 

estate, makes a will, and after¬ 
wards takes a conveyance of the 
legal estate to himself and his heirs, 
it is no revocation - 268 

35. ' But if, having the legal estate, 

he devises it, and then passes it to 
trustees for himself and his heirs, 
it is revoked - 269 

36. If, where the legal estate is called 

in after a will made, any new use 
is engrafted upon it, the will is 
revoked 269, 270—276 

37i A change of trustees, no revo¬ 
cation - 275 

38. Revocation in equity by articles 
to sell for a valuable consideration 

277, 278 

39. Revocation of w'ills, how far ef¬ 
fected by the doctrine of relation 

27!) et seq. 

40. Difference as to the effect of dis¬ 

seisin and subsequent entry, where 
the disseisin is before, and where 
it is after the will 280, 281 

41. Whether, if a testator aliens 
upon condition, after making his 
will, and then enters for the con¬ 
dition broken, the will is revoked 

282, 283 

42. Mortgage, a revocation of wills 

at law - 293 

43. But only a revocation pro tanto 

in equity ibid, and note 

44. In equity, conveyances by way 
of mortgage, or for payment of 
debts generally, are only revoca¬ 
tions to the extent of the charge 

294, 295 

45. The true ground on which mort¬ 
gages in fee are considered in equi- 
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ty only as reyo cations pro tanto 

296, 297 

46. Conveyance in trust for testator 
himself, a revocation 298, note 

47. Bankruptcy of testator, to what 
extent a revocation of his will 

ibid 

48. Partition is no revocation of a 

will - . 300 

49. Where any other purpose is de¬ 
clared beside the mere purpose of 
partition, the will is revoked 

301-—305 

50. But a will may be so confined in 

terms as to be of necessity revoked 
by partition - 306 

51. Renewal of a lease is a revoca¬ 

tion, whether it be of a chattel or 
of a freehold lease - 308 

52. The question, whether the re¬ 
newal of a chattel lease is a revo¬ 
cation, depends upon whether the 
design is specific or general 311 

53. Cancelling a will an equivocal 

act, the operation of which in re¬ 
voking a will must depend on the 
testator’s intention - 321 

54. If testator makes a second will, 

and in terms revokes the first, but 
it appears that the revocation of 
the first will was only to give ef¬ 
fect to the second, the second 
will is no revocation, if inefl'ec- 
tual for want of proper attesta¬ 
tion - - 322 

55. The tearing of a will must bo 

done animo revocandi 323 

56. What evidence is admissible to 

determine the intention, and what 
tearing or burning is sufiicient to 
revoke - 324 

57. A cancelled will is not necessa¬ 

rily revived by the destruction of 
a substituted will - 328 

58. If testator make duplicates, and 

cancel one, the ellect of the other 
is destroyed - 330 

•59. Alteration or erasure no revoca¬ 
tion of a will beyond the particu¬ 
lar object of such alteration or 
erasure . 331,332 

60. The erasure of part of a will, 

not necessarily a revocation of the 
whole — 334 336 

61. Parol and extrinsic evidence, not I 


admissible to control an express 
revocation - 336, 337 

62. Where a testator revokes under 
an obvious misapprehension of 
facts, the revocation fails 337 

63. But the mistake must appear to 
be in that which constituted the 
impelling motive to revocation 

338, 339, and notes 

64. Accident and surprise how far 

operative in the revocation of a 
will . 340—342 

65. Of the revocation of wills made 

under powers - 343—346 

66. Marriage and the birth of a 
child an implied revocation, as 
well of a will of real as of perso¬ 
nal estate 347, II. 488~~490 

67. Origin and adoption of this rule 

ibid, 348, note 

68. Whether the previous disposition 
of the whole estate is necessary to 
ground the application of the rule 

348,* note (3) 

69. The principle of the rule, accord¬ 
ing to Lord Mansfield 348 

70. The principle of the rule accord¬ 
ing to Lord Kenyon 349 

71. VVhether a will is revoked by 
the birth of more children by a 
first marriage after the will, and a 
second marriage without children 

350 

72. A second marrisige and birth of 
children whore the wife and child¬ 
ren were provided for by settle-^ 
roent, and where there were child-* 
ren by a former marriage before 
the will, not a revocation 

350 

73. A subsequent marriage and the 

birth of a posthumous child, ope¬ 
rate as a revocation 351—353 

74. Marriage and the birth of a child 
must concur, and both events must 
take place after the will, to pro¬ 
duce a revocation 354, 355 

75. This presumption jo( revocation 
may give way to circumstances 

358—370 

76. The marriage of a woman after 

making her will, is alone enough 
to revoke it without the birth of a 
child - - 371 

77. Whether, if she become disco- 
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vert again and die a widow, the 
will is revived - 372 

7S. Where a power is given to amar- 
ried woman while sole, to be exe. 
cuted during marriage, if such 
power be executed before mar¬ 
riage, it will be revoked by the 
marriage . 374,375 

79. Of the revocation of wills of 

personal estate 375—377 

80. There must be clear evidence of 

present intention to effectuate the 
revocation - - 378 

81. An alteration in pencil effectual, 

if there be a sufficient proof of a 
dispositive intention 382 

82. A conversion or specific altera* 
tion of the thing bequeathed a 
clear practical revocation 385 

83. Satisfaction in equity, how far a 

revocation - 386—392 

RIGHT OF ENTRY. 

1. Right of entry not dcvisalilc by 

will . 1.261 

2. But if, after tho disseisin, an en¬ 

try be made, the disseisin is purg¬ 
ed and the title relates, and the 
lands pass by a will prior to the 
disseisin - 262,263 

3. Difference as to the effect of dis¬ 

seisin and subsequent entry where 
the disseisin is before, and where 
it is after the will 281 

ROMAN LAW. 

A view of the Roman law, rela¬ 
tive to testaments I. 2—5, note 

2. The power of bequeathing lega¬ 
cies under it 7—10, notes 

3. As it respects a donatio mortis 

causa - 10, note 

RULE IN SHELLY'S CASE. 

General explanation of this rule 

1. 531—534, note 


S. 

SATISFACTION (in Equity). 

1. The doctrine of satisfaction in 
equity considered I. 386 


2. Distinct meanings of the terms, 
satisfaction and performance 

ibid. 387—389 

3. Satisfaction the general term, ex¬ 
pressing the final effect of per¬ 
formance, election, and revocation 

390—392 

4. Portion to a child, where a con¬ 

structive satisfaction, in toto or 
pro tanto - II. 3 

5. Parol evidence admissible to prove 

a subsequent portion to be in sa¬ 
tisfaction of a legacy 4 

6. Ijegacy by a debtor to his credi¬ 

tor, exceeding or equal to the 
amount Qf the debt, presumed to 
bo satisfaction of the debt 3 

SEALING. 

1. Sealing a will, whether a signing 
within the statute of frauds 

I. 109—111 

2. Stamping equivalent to sealing 

114, note 

3. If the handwriting to a deed be 

proved, the sealing and delivery 
to be presumed 117, note 

SECURITIF.S. 

The propriety of giving the power of 
varying securities considered 

II. 237, note (5) 

SERVANTS. 

Who intitled under a bequest to ser¬ 
vants - II. 275, note 

SHELLY’S CASE. 

1. General explanation of the rule 
in this case I. 531—534, note 

2. Application of the rule 

534—536, note 

SIGNATURE. 

1. Signature of testator and wit¬ 

nesses, when first required by the 
Roman law 1.4, note 

2. Not now necessary to a will of 

personalty - 5, note 

3. What is a sufficient signature to 

a will - - 106 

4. Whether sufficient signing, if a 
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will be written by a testator’s own 
hand, and his name inserted 

107 

5. If testator begin to sign in 

regular form, and do not com¬ 
plete it, the statute, as it seems, is 
not satisfied - 108 

6. Whether sealing is signing 

109—111 

7. Whether the making of a mark, 
where the party is unable to write, 
is a sufficient signing or subscribing 

112 

8. Sufficient, if the witnesses attest, 
upon the testator’s acknowledg¬ 
ment of his signature, without ac¬ 
tually seeing him sign 114—119 

SIMPLE CONTRACT DEBTS. 

In what order simple contract debts 
are to be paid II. 101,102 

SOCAGE. 

Military tenures, when conrerted 
into socage I. 15, 16 

SOLDIERS AND SEAMEN. 

In what cases soldiers and seamen 
may make nuncupatire wills 

I. 185 

SPECIAL OCCUPANT. 

1. The heir to an estate purauter vie, 
succeeds to it as special occupant 

I. 48—52 

2. Whether an executor may be spc> 

cial occupant - 52 

SPECIALTY DEBTS. 

In what order specialty debts arc to 
be paid > II. 97, 100 

STALLAGE. 

Devise of the profits of a stallage by 
will, must be attested by three 
witnesses - 1.80 

STAMP, 

If testator hare his name on a 


stamp, sufficient if he impress his 
name, instead of writing it 

I. 114, note 

STAMP DUTY. 

Amount of the stamp duty on lega¬ 
cies II. 104—106, note 

STATUTES (Construction op). 

See Construction of Statutes. 

Statute of Frauds. 

Statute of Fraudulent Devises. 

Statute oe Limitations. 

See Mortmain. 

Statutes cited or appended. See 
the Tables of Statutes prefixed to 
Tol. I. of this Work. 

STOCK IN THE PUBLIC 
FUNDS. ■ 

1. Stock cannot be the subject of a 
donatio mortis rausa 1. 11, note 

2. Is devisable by will in writing, at¬ 

tested by two or more cr^ible 
witnesses - 59, note 

3. Construction of bequests of stock 

in the public funds 425—427 

4. The general rule is, that a be¬ 

quest of so much stock is a gene¬ 
ral legacy, unless there is some 
special ground for construing it 
specific - 428—430ffi 

5. In what case a bequest of the in¬ 

terest and dividends will carry the 
stock itself - 431 

STOCK (Farming). 

What will pass by a bequest of farm¬ 
ing stock - 1.423, 424 

STOCK (Live and Dead). 

What will pass by a bequest of such 
stock - 1.423 

STOCK IN TRADE. 

What wiU pass under a bequest of it 

1.424, 425 
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SUBSCRIPTION OF WIT¬ 
NESSES. 

1 . Subscription, when first required 
by the J^man law I. 4, note 

% Not necessary to a mtUI of per¬ 
sonalty . 5, note 

3. The subscription of witnesses 
need not take notice that they at¬ 
tested in the testator’s presence 

I. 127—129 

4. It was adopted only to facilitate 

their recollection of the circum¬ 
stance - 225, note (2) 

SUBSEQUENT ACTS. 

Inconsistency between subsequent acts 
and a will, how far a relocation 
of a will - 1 . 236—^240 

SUICIDE. 

1 . The wills of persons committing 

suicide, hbw far valid by the law 
of England - 1.34 

2 . View of the Roman law relative 
to the wills of suicides 35, note 

SUITS. 

1 . Consequences of the deaths of 

executors or administrators, while 
suits are pending II. 93 

2 . Who are necessary parties to a 

suit - 154—156 

SUMMONS AND SEVERANCE. 

In what case - II. 91, 92 

SURPLUS. 

The executor’s right to the surplus, 
in what cases taken away by a le¬ 
gacy - II. 41, note 

SURPRISE. 

How far surprise is operative in the 
revocation of a will I. 340—342 

SURRENDER. 

1. Surrender of copyholds to the 
use of a will, must be made with 
all due solemiuties 1.42 


2 . Will be supplied by equity, in 
what cases 218, 219, notes 

3. A surrender in law, is an ademp- 
tmn of a specific devise 313, note 

4. Of the necessity for the party’s 
having the legal estate in him, at 
the time of surrendering his copy- 
hold to the use of his will 

IL 460, 461, note 


T. 

TEARING. 

Tearing a will is a sufficient revoca¬ 
tion, under what circumstances 

I. 326, 327, and note 

TENANCY IN COMMON. 

1 . Slight words are laid hold of by 

the courts in favour of tenancy in 
common I. sgg —591 

2 . But where no expressions occur 
to favour a tenancy in common, 
courts will not build the construc¬ 
tion on conjectural grounds, nor 
will the subject matter supply an 
argument one way or the other 

592 

TENANTS IN COMMON. 

1. Dilference between tenants in 
common, and joint tenants as to 
partition - 1. 300 , note 

TENANCY FROM YEAR TO 
YEAR. 

1 . Tenancy from year to year de¬ 
visable and transmissible I. 319 

2 . And thc^ good will, or tenant 

right, which accompanies it, will 
pass with it - 

TENURES. 

1. Military tenures, when abolished 

I. 15, 16 

2. Copyhold tenures remain unaf¬ 

fected by the statute 12 Car. 2. c. 
24 - - 15 
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TERMS OF YEARS. 

1. Terms of years ivill pass by a will 
unattested - I. 81 

3. But they cannot be created by 
a will uuattested ibid, note 

3. Terms attendant upon the inheri¬ 
tance, within the statute of frauds 

81—88 

4. A devise of terms of years with¬ 
in the statute of mortmain 105 

TESTAMENT. 

1. Definition of a testament 

1. 134, note (3) 

3. Determinations of the ecclesiasti¬ 
cal courts - 172—175 

3. On what principles the ecclesias¬ 
tical courts act, in receiving or re¬ 
jecting informal papers as testa- 
mentaiy 176—179 

See Will, 

TESTAMENTARY CAPACITY. 

At what age the testamentary capa¬ 
city takes place - 1.25 

TESTAMENTI FACTIO. 

1. Nature of the testamenti factio 
of the Roman jurisprudence 

1. 2, note 

2. Testamentum calatis comitiis 

3, note 

3. Testamentum per aes et libram 

ibid, 4, note 

4. Legata et fidei commissa 

8, 9, note 

5. Donatio mortis causa 10, note 

TESTATOR. 

1. Who may be a testator or testa¬ 
trix • 1.25 

2. A woman, whose husband is ba¬ 
nished for life - ibid 

3. Married women in what cases 

26, 27 

4* Persons of non-sane memory may 
not bo - 28—32 

B. Nor persons under fraud or du¬ 
ress . - 33 

6. Nor infants - ibid 

7. Nor persons aitainted of treason 

34 


8. Nor convicted felons ibid 

9. Nor suicides - ibid 

10. Nor alien enemies, except by the 

king’s licence - 35 

11. Nor outlaws - ibid 

12. Must bo actually seised at the 


time of making his will, and con¬ 
tinue so at the time of his death 

259, 260 

TITHES. 

Tithes, if set out, pass to the execu¬ 
tor - - 11.84 

TOLLS. 

1. Devise of tolls must be by will 
attested by three witnesses I. 80 

2. Devise of money secured on tolls, 
within the statute of mortmain 

195 

TRADE OF TESTATOR. 

The consequences of carrying on 
testator’s trade by an executor 

II. 82 

TREASON 

Disqualifies for being a witness 

I. 130, 131 

TREES. 

Trees will not pass by a will not duly 
attested, being part of the free¬ 
hold, till they are actually severed 

I. 89 

TRUST. 

1. A mere trust estate descending is 

assets - 218, note 

2. Difference between an equity of 
redemption, and a mere trust 

297, note 

3. Distinction between execute and 

executory trusts 678—581 

4. Opinions of Mr. Fearne, and ju¬ 
dicial declarations of Lords Thur-' 
low and Eldon on this topic 

582 

TRUSTEES. 

1. Change of trustees, not a revoca¬ 
tion of a will - 275 

2, By a devise to trustees for pur- 
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poses which require the fee, the 
fee passes without words of limi¬ 
tation - - 495 

3. Where trustees for sale are also 

made executors H. 233, note 

4. Of the rule where they become 

purchasers 236, note 

5. Where none appointed, the hus¬ 
band is a trustee for the wife 

237, note (6) 

6. Trustee of stock cannot transfer 

without a power ibid, note (5) 

7. Trustee improperly withholding 
his consent to a marriage, equity 
will supply his consent 245, note 

Sec Monsy, 7. 


U. 

uncertainty. 

Uncertainty in the case of two in¬ 
consistent wills, vitiates both 

J. 239 

And see Ambiuuity. 

UNCLES AND AUNTS. 

Their share in the distribution of an 
intestate’s effects II. 131,143 

UNDERTAKINGS OF EXECU¬ 
TORS AND ADMINISTRA¬ 
TORS. 

See Executous. 

USES. 

1. The difference between a convey 

ance to uses and a will, in respect 
to the legality of reserving a power 
of future disposition i. 67 

2. Resemblance between a convey¬ 
ance to uses, and a will 264, note 

3. Devise of lands to be sold, and 

the money to be applied to chari¬ 
table uses, within the statutes of 
mortmain - 194 

4. If testator, after making his will, 
levy a Hue to such uses as he shall 


appoint, and die without a new 
will, it is a revocation 252 


W. 

WASTE. 

Consequence of wsting testator’s 
assets - II. 149 

WIDOW. 

1. Widow’s chamber, what II. 132 

2. Widow’s share in the distribution 
of testator’s effects, under the cus¬ 
toms of York and London 

139—141 

WIFE. 

See Married Women. 


I. Of the Progress of the Lazs. 

I. 1 

1. The ancient law ibid. 2 

2. Testamenti factio among the 

Romans 2, note 

3. Successions to property, how 
regulated prior to the law of 
the twelve tables 3, note 

4. Testamentum per scs ct li- 

brain, wliat 3, 4, note 

5. Other forms successive! v 

adopted 4, .5, note 

6. Law relative to wills among 
the Anglo-Saxons 3, 4, 5 

7. Testament of moveables, 
how far permitted by the an¬ 
cient law of England 5, 6 

8. Gavelkind, wh^ether devis¬ 
able by custom 6, note 

9. Restraints upon the testa¬ 
mentary power, by the cus¬ 
toms of York and Ia)ndoii 

6, note 

10. Ancient common law of 

England, relative to the divi¬ 
sion of property 7 

11. Power of bequeathing le¬ 
gacies in the different stages 
of the Roman law 7, 8, note 
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19. Legata et fidei commissa, 
nature of 8, 9j note 

13. Donatio mortis causa 

10—13, note 

14. Disposal of land by will 
under the feudal system 

8 14 

16. Operation of the statutes 
97 H. 8. c. 10, and 19 Car. 

9. c. 94, upon the feudal law 
as to beqdeathing lands 

14, 16, 16 

16. Loose construction of the 
statutes of wills 16—19 

17. Restraints imposed on them 

by s. 6 and 6, of the statute 
of frauds - 90 

18. What operation a will has 

in reference to the time of 
making it 963, note 

19. Resemblance between wills, 
and conveyances to uses 

964, note 

90. May be written on any ma¬ 
terial, or in any language 

96, note 

[I. Capacity of making Wills 96 

I. At what age it takes place 

ibid 

9. Of married women ibid, 96 

3. In what manner their testa¬ 

mentary dispositions take ef¬ 
fect 96, 97, 346, note 

4. Ideots cannot make a will 

98 

5. Nor a person deprived of his 
faculties by extreme age 

ibid, and 99, 30, 31, notes 

6. Or by intoxication 98 

7. Nor a lunatic 99—33 

8. Nor infants 33 

9. Fraud or duress vitiates a 

will - ibid 

10. So does conviction or at¬ 
tainder - 34 

II. And suicide, by the law of 
England, though not by that 
of Rome ibid, and note 

19. Alien enemies, in what case 
incapacitated 36 

13. And outlaws, as to personal 

property - ibid 

14. The existence of disability 


at the inception of a will vi¬ 
tiates it - 33,34 

III. Estates by custom^ hon dis^ 

posable by will. 36 

I. Copyholds not included in 

the statutes of wills or of 
frauds - 36, 37 

9. Nor trusts of copyholds 

38—40 

3. Attested will of copyhold 

revocable by an unattested 
will - ibid 

4. If any nfbde of execution 
be prescribed with respect to 
copyhold, it must be observed 

49 

6. How far such a will, though 
it operates as an appoint¬ 
ment, partakes of the quali¬ 
ties of a will 49 

6. A will, disposing of the 

equitable estate in customary 
freeholds, must be executed 
according to the statute of 
frauds ibkl, 43, 44 

7. Secus where there is a custom 

for surrendering these equi¬ 
table estates to the uses of a 
will - 44 

8. All equitable estates of free¬ 
hold must be devised by a 
will, executed and attested 
according to the statute 46 

9. Wills of land, devisable by 

custom, must be in writing, 
by the express direction of 
the statute - ibid 

10. Lands, purchased after the 
will, do not pass by it 960 

II. Estates pur auter vie, de¬ 
visable by will 46—48 

19. Contingent and executory 
interests are devisable 

960, note 

13. But not a right of entry, 
unless in what case 961, 969 

IV. Powers of appointment to be 
executed by a will 

1. Powers to be executed 
generally by will, without 
any directions as to the mode 
in which such will is to be 
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eicecutcfl, must be executed 
by a will attested according 
' to the statute of frauds 60 

S. And the same doctrine holds 
as to trust estates 61 

3. 13ut if such power extend to 
personal, as well as to real 
estate, and the will be un¬ 
executed to pass real, it may 
nerertheless be elTcctual to 
pass personal estate 

ibid, 62—64 

4. A man cannot by will re¬ 
serve a power of disposing 
of real estate, by a future un- 
attested will or codicil 65 

5. If an instrument be not in¬ 

tended to have elfcct till the 
death of the party, it is tes¬ 
tamentary in its operation 
and (quality, whatever may be 
its form - 66 

6. Dillorence between a con¬ 

veyance to uses, and a will, 
in respect to the legality of 
reserving a power of future 
disposition - 67 

7. Every paper, to which a will, 
duly attested, refers, if it | 
comprise a disposition of real 
property, to be elTecluul as a 
testciincntary paper, must be 
either incorporated originally 
into the will, or be e.xecuted 
according to the statute 68 

8. And such paper, to be so in¬ 

corporated, must be distinct¬ 
ly referred to, and described 
in the will ibid 

An appointment by will 
works by the will, according 
to the nature and qualities of 
snch an instrument 343 
10. So in respect to a will of 
copyhold, though not pro¬ 
perly the a':t by which the 
estate is transferred 

343, 344—340 

V. 0/wills creating^ or affecting in- 
terests in or. out of lands, 

1. By a will duly executed, 
charging lands generally with 
legacies, a testator enables 
himself to lay any number of 


additional legacies on the 
land, by a subsequent testa¬ 
mentary disposition unexe¬ 
cuted . 60 

2. A direction by will to sell 

lands for certain purposes, 
does not so ultimately change 
the character of the property, 
as that the surplus, after the 
particular objects are satis¬ 
fied, may pass by an unat- 
tested codicil 73 

3. To efiect this absolute con¬ 
version, a clear intention 
ought to be demonstrated ibid 

4. Devise of a rent out of land 

muMt bo by will, attested by 
three witnesses 79 

5. So must a devise of tolls, na¬ 
vigation shares, commons, 
profits of a stallage, petty 
customs, market, fair, piscary 

80 

6. What things annexed to tho 

freehold, will pass by will 
unattosted • H8 

Trees will not 89 

Nor grass and herbage 90 
Nor heir-looms 91, 92 
But growing corn will, in 
what cases 89, 90, note 

7. Mortgages, in equitable con¬ 
sideration, arc not within the 
clauses respecting wills, in 
tho statute of frauds 92—95 

8. But this equitable consi¬ 
deration of a mortgage, as 
personal estate, is not per¬ 
mitted to narrow tho cllect 
of the statute of mortmain 

9.5, note 

9. But if, in such unexecuted 
will, there is a legacy to the 
heir, upon condition that he 
did not dispute the will, hois 
put to his election 99—105 

VI. Of the publication of tcills^ tes¬ 
tator's signature^ and the sub¬ 
scription of the witnesses, 

1. What is a sulficient signing 

106 

2. Whether scaling is signing 

109 

3. Whether making a mark, 
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Inhere testator is unable to 
write, is a suificient signing 
or subscribing 112, 11.'I 

4. It is sulVicieiit, if witnesses 
attest, U|>oii the te'-tator’s 
nrkiiowlcdgmcnt of bis sig¬ 
nature, without seeing him 
netnally sign 111—119 

5. Stamping equi\aleut to seal¬ 
ing - 111, note 

6. b'ormalify ofjiubllcalioncon- 

sifiereil . 120 

7. What is now requiaito to 
constitute publication 

121 , 122 

«. Not necessary that testator 
.slioiihl (lerlare to the wit¬ 
nesses the nature of the in¬ 
strument to be signed 

24, 25, note (*) 

9. Wills interrupted and re¬ 
sumed - 12.'1 

10. Tiinuchawill be proeeeded 

in at diirerent times, and of¬ 
ten suspended and resumed, 
it will need only one execu¬ 
tion - ibid 

11. Seens, where a will is writ¬ 

ten on dilVereiit pieces of pa¬ 
per 124—120, and notes 

12. Oifliorenee between a writing 

ill eotitinualioii of a will for¬ 
merly begun, and a rc-pub- 
liciition - 127 

13. Qualifications of witnesses 

MO—142 

11. Sudicient if testator might 
see flic witnesses to his will, 
whether he did actually sec 
them or not 1 4;j 

13. Tesiatoi must not only be 
coipoially present; ho must 
also possess his faculties so as 
to have a tnental knowledge 
of the faet 147 

16. Attestation may be sub¬ 

scribed by witnesses at dif¬ 
ferent times 150 

17. .\ttestation provable in eom- 

mon law' courts, by one sidi- 
scribing witness 137 

18. And if all the witnesses 
(leii) their hand-writing, still 
the devisee may go into cir¬ 
cumstances to prove the due 
execution of the will ibid, 158 


19. Distinction between wills 

and deeds, on the question 
whether the evidence of sub¬ 
scribing witnesses can be re¬ 
ceived against their own at¬ 
testation - 162 

20. Attestation of will of lands, 
how proved in courts of equity 

163—167 

21. Wills of ])ersonaUy, how 

proveil ill the common and 
solemn forms 169,170 

22. On what principle the courts 

act, in receiving or rejecting 
informal papers, as testament¬ 
ary 176,177—179 

VI [. Nuncupative voilis 

1. Provisions of the statutes re¬ 
lative to nuncupative wills 

179, 180 

Probate of 180 

Kvidcnccof ISl 

Not provable before pro¬ 
bate - 182 

2. Whether a written will can 

be altered by a nuncupative 
one - 183, 184 

VIII. JVills of soldiers and seamen 

185 

IX. Of guardians bj/ will 

1. Guardians may be appointed 

by will - 210 

2. Probate not necessary to the 
validity of such appointment 

211 

3. Will duly executed will re¬ 
voke an appointment of guar¬ 
dians made by deed 211 

4. Powers and remedies of gu.i r- 

dians by will 212, 213 

Xv Provisions and constructions vf 
the statute of fraudulent devises 

214—220 

And see Fuaudulknt Devises. 

XI. Rcvocatiofi of wills 

Sec Titi.k Revocations. 

XII. lieimblication. 

See Title Republication. 
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WITNESSES. 

See Qualificatiov and Will, VI. 

WORDS AND PHRASES. 

1 . Who in equity are considered as 
^ younger children* 

II. 455, 45G, note 
‘ Natural children,* under what 
words intitlcd - 493 

3. ‘ Child,* ‘ son,* * issue,* prima fa¬ 
cie, mean legitimate 504, 511 

4. J'illect of the word * survivor,* 

added to words creating a tenancy 
in common - 490 

5. General rules of construction 

502—500, notes 

I. Import oficonh and phrases as to 
moveable things I. 411 


16. Where a bequest of the in¬ 
terest and dividends will 
carry the stock itself 

430, 431 

17. Of qualified and tempornrv 

interests in chattels 432 

18. Of the dominion accom¬ 

panying the interest for life, 
ill the personal estate 431 

19. As to consumable things 

435 

20. As to the remedies for pre¬ 
serving the goods to the per¬ 
sons in succession 437—440 

21. Diderence between the be¬ 
quest of ‘ my watch,’ and ‘ a 
watch,* where the thing is not 
found in tcstatoi'*s property 

11. 456, note 

11. Construction of isords andphrases 
CIS to immoveable things 1. 410 

1. What words are necessary to 
pass biases renewed after mak¬ 
ing a will 

I. 31S, 319, If. 487 

2. Leaseholds are in general 

included under a devise of 
lands - 410 

3. Rut if the testator leave nono 
but leaseholds to answer the 
disjiosition, tliey will pass 

411 

4. If the will be ineilectual to 
pass freeholds for want of duo 
execution, this will not make 
the leaseholds pass by a ge¬ 
neral dovi»c applicable to 
freehold estate 442, note 

5. Leaseholds will pass where 

there are only such to answer 
the deiise, although the de¬ 
vise is expressly of the testa¬ 
tor’s freeholds 413 

6. And, uiidi'i' an express d(‘visu 

of leasohobl, freidiold m.iy 
pass, if .such appear to bn tho 
intention - 414 

7. So, by the word ‘legacy’ a 

devise of freeholds may he 
understood . ibid 

8. Whether copyhold passes by 

the general devise of lands, 
&c. - 415—149 


1. ‘ Goods and chattels,’ what 
they comprehend 414, 415 

2. Ronds and choses in action, 
having no locality, do not 
pass by a bequest of property 
in a particular place 415 

3. Rank note, whether a chose 

in action - 416 

4. Roquoit of goods in a hou-*o 

ibid 

5. What passes when a bequest 

is of a collective and fluc¬ 
tuating body ^ 417 

6. Goods on bo<ard a ship 418 

7. Household furniture and 

plate, &c. 418—420 

8. Linen, china, and pictures 

421 

9. Books, globes, and mathe¬ 
matical instruments 421 

10. Medals, coins, jewels, or¬ 
naments of the person, &c. 

422 

11. Live and dead stock 423 

12. Farming stock ibid 

13. Stock in trade 424 

14. Stock in the public funds 

425 

15. A bequest of so much stock 
is a general legacy, unless 
there be some special ground 

. for construing it speciOc 426 

2 o 2 
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0. Whether the words ‘lands 
toneinentSy and hcrnditanu'iits’ 
are alone suificlcnt to pass co¬ 
pyhold estate, without any 
specific circumstances to iii- 
dicutti the iuteiilinn 

41!), 450 

10. What words will pass cus¬ 
tomary estates 451, 15‘> 

11. What words include a ma¬ 
nor and an advowson 4:).‘l 

i'2. l/iiids include houses 454 

13. W'iiat p'lsses under farm 

ihid 

11. Messuage, what included 
in - 456 

15. House, what it may include 

457 

10. Of the effect of the word 
‘ appurtenances’ 450 

17. a ilevise of the occupa¬ 
tion, or of the rcMits and pro¬ 
fits, tlic land itself passes 

401 

18. By a devise of the ground 
lent, the reversion w ill pass 

103 

19. Bffect of the word ‘ pre¬ 
mises’ - 464 

20. Import of the word ‘estate’ 

405—468 

21. What will pass under ‘ he¬ 
reditaments’ 409, 470 

22. Import of the word ‘ pro¬ 
perty’ - 470—472 

23. Import of the word ‘effects’ 

472—474, 481, 482 

24. Of the doctiiiic of constru¬ 


ing words as ejusdem generis 
with the accompanying words 

475—480 

25. When the whole estate 
passes 483—512 

20. By- what words an estate 
tall passes 613—500 

27. By what words an estate 
for life only will pass 

561—582 

28. What words create a joint- 
tenancy, and what a tenancy 
in common, in a will 

683—592 

WHITING. 

1. AVhetlier writing is essential to an 
appointment or declaration of the 
uses of a copjhold surrendered 1.11 

2. Necessary to wills of land devis¬ 
able by custom 45 


Y. 

YBAR TO YEAR. 

Sec Tknancy from year to tear. 

YORK, (Custom of). 

1. Rosiraiiits by this custom, upon 

the testamentary power, renewed 
by statutes - I. 6, note 

2. Appointment of guardians under, 

how far affected by the 12 Car. 2. 
c. 24 - - 207 

3. C'listom of, as to the distribution 
of intestat'i ’s effects II. 135—138 

4. Cases upon this custom 138 
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A. 

ACCOUNTS. 

1. DirPcIions to Iriistcps t<» korp se¬ 

parate accounts of the sliares of 
younger chiiilrcii - 379 

2. Executors to make a ycaily ac¬ 
count of the business of t stator, 
directed to be carried ou b) tlieni 

411 

ACCRlTdl. 

Proviso for, by survivorsiiip 

233, 322, 331, 3:11, 3(12, 381, 
113, 422, 423 

ACCUM CITATION. 

See Trustees, M.ViXTi n wen, Ln- 

UACY. 

ADVANCEMENT. 

1. Directions respectiii.; the advance- 
incut of younger children 

307, 322, 337 

Sec Maixtenavce. 

2. Advowson, devise of to trustees 

1 )7 

3. After-born children, pre>ision for 

424 

ANNUITY. 

1. Be<’juest of - 3S9 

2. To the wife of testator 

272, 332, 377 


3. Declaration that such annuity is 

in lieu of dower - 388 

4. Proviso for the reduction of an 
annuity given to the wife of testa¬ 
tor on her second marriage 

.377, 404 

5. 'I'o the daughter of testator (to 

be incieascnl after the death of the 
widow) to be laiscd out of a term 
of years - 260 

0. To the brotlier of testator, and to 
be unalienable - 317 

7. Clause to prevent an annuitant 
frniii palling with an annuity 460 

8. Direcliun that annuities to fe¬ 

males shall be paid to their sepa¬ 
rate Use - 310 

9. Be(|iiost to tru'toos of such a sum 

as will raise an annual sum for the 
payment of annuities 318 

10. Direction to tiustecsto pay an 

annuity in satisfaction of a yearly 
sum to till' payment of which the 
te^hitor is liable - 588 

11. Direction to trustees to receive 

ail annuity during llio life of a la¬ 
dy, varying in amount uccoiding 
to her age and coveiture, and to 
be applied during her minority for 
her maintenance, after her attain¬ 
ing her age of 21, to her absolute 
(and if married to her separate) 
ii'.e - - 389 

12. Creation of a term of years for 

raising an annuity - 290 

ANTICIPATION. 

Proviso that the person for whose 
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use Ffork is given io trustees, 
shall not anticipate the divUlciuls 

371, IOC 

APrOlNTMKNT. 

1. Power given to the daughter of 

the testator to appoint stock among 
her children - 30‘i, -lOS 

2. Jleclaration Hint in. default of 

such appointment it shall go among 
the children ecpially, with survi¬ 
vorship - 3C‘2 

3. J’roviso that an appointment of 

part shall stand good, and that in 
case of a partial appointment those 
who are the objects of it shall not 
cone in with the rest until they 
shall have so much of the unnp- 
pointiHl residue as will make their 
shares equal - 3(33 

4. (leneral power of appointment, 

either by will or deed 371 j 

5. Appointment among children, 

under a power - 460 

APPRlvN’riCK. 

Power for tiustecs to lay out a eer- 
Inin sum in apprenticing r('rtain 
persons 337, 308, 399 

ARMS. 

Clause binding the descendants of 
te<‘tator, and those for the time 
being entitled to his property, to 
use the arms of his family 285 

ASSKLMNC. 

Proviso against assigning interest of 
stuck I)y antlcipatuui 4U7 

ATTllS'J’ATIO.V. 

1. Form of - 479, 480 

2. Of a codicil - 480 


C. 

ROM). 

1. Release of - -ICO 

2. Declaration that a bequest of 


money to grand-children is to he 
taken in satisfaction of a bond ex¬ 
ecuted by the testator to his daugh¬ 
ter’s husband on her marriage; 
with a direction to trustees to op¬ 
pose any claims on such bond, at 
the eliarges of the trust estate, 
and a declaration that if such claim 
shall be prosecuted, the legacy 
shall be void - 364 

BURIAL. 

Directions concerning 

257, 309, 360 


C. 

CF^jSICR. 

Proviso for tlie cesser of a term of 
}ears - 264,291 

CIIAUCING. 

1. Proviso against - 252 

2. Power of, in a life-tenant ^35 

3. M ordsehaigiiig the whole of tes¬ 

tator’s estate with his debts, lega¬ 
cies, ikc. — 458 

Cl J A R1T A BL F B1IQU KSTS. 

258, 27 J, 351—3.j3, 435 

CIIILDRKX, (Youn'ci:r). 

Sec M.\rNTi.N.VNti:, ArrvANCT.MF.NT, 
PonrioN, Tuusxtt.s, Guakujan, 

EoUCATION, k'C. 

Proviso that children shall take the 
shares of the respective parents 

36# 

CODICIL. 

1. General form of - 472 

2. Another form of, revoking legacies 

473 

3. A codicil executing a power 475 

CONTRIBUTION. 

Direction that the shares of children 
shall coiitriluite equally towards 
the payment of certain annuities 

379 
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COPY’IIOLD. 

1. Devise of copyhold premises to 
follow the uses of devised free¬ 
hold, ns nearly as the nature of 
the tenure will allow 

20.), 31% 395, >100 

2. Devise of copyhold to two, as te¬ 
nants ill common - 3.51 

COVENANT. 

Itccital of a covenant, to ^ive or 
leave a certain sum to a married 
daughter . 438 

CCS'l'OM. 

Sec London. 


D. 

Dl-dJTS. 

1. Directions for the payment of 

3.50 

2. Power to trustees to compound 

debts - - 3 Jo 

DISTllESS. 

1. Direction that nnnuilaiits siuill 
liaie powers of distress and entrv 

390 

2. 1 * 0 wer of, annexed to a rent 

charge - - -133 

DOWER. 

Declaration that prnvi'.ion made, for 
testator’s widow, is in lieu of dower 
31 1, 3G0, 388 


E. 

EDUCATION. 

See M-^intenance. 

1. Directions respecting the educa¬ 
tion of children .380, 108 

2. That testator’s sons shall be edu¬ 
cated at one of tlie universities lb 


ENTRY. 

See Distues-. 

EXECUTORS. 

1. Appointment of 3‘27, 3(>0 

2. Appointment of bubstitutioiiary 

executors - 428 

3. Recital, that the testator is an 

executor - 270 

1. Directions that all papers, See, 

necessary to settling the testator’s 
allaii's, shall he delivered to his 
executors - 3G9 

5. Dii ccliun to executors to pay w hat 
is due fmm the testator, as execu¬ 
tor of his f.dlior 272 

(j. llemuiieiaiion to executors 

274, 318 


,F. 

FARM INC STOCK. 

Directions respecting the valuation 
and divpor.ition of 313 

FEME COVERT. 

Will of, in execution of a power 

411 

FEME soli:. 

Will of - - 1IG 

FIXTURES. 

^Directions that they shall go as heir 
looms - - 273 

FUNDS. 

See Srt)cK, Thcsteks, 2, 4. 

FI' N Ell A L EX PENCES. 

Directions concerning 3.50, 403 
FURNITURE. 

1. Request of 273, 304, 369, 386 

2. Direction to.executors to replace 

cuitaiii articles of furniture bo- 
longing to testator's father, and 
sold by testator ^ - 272 
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G. 

CUARDIA>^. 

1. Of Infant clilldreii appointed 

308, 327, 380 

2. Appointment of wife, so long ns 
she shall remain unmarried 312 

3. With an allowance for the same 
to be paid out of expectant shares 

323 


IL 

HEIR LOOMS. 

1. Fixtures to go as heir looms 273 

2. Plate, jewels, &c. to go as heir 

looms - “ 305 

HOUSE. 

1. Directions to executors to finisli 
alterations in the testator’s house 

305 

2 . To be enjoyed by testator’s wi¬ 

dow, until the eldest son shall 
come of ago - 305 

.1. To bo enjoyed by testnfor’s wi¬ 
dow for life, unless she shall pre¬ 
fer receiving the rents and proiits 

311 


T. J. 

JEWET.S. 

1. Bequest of - 464 

2. Power for those who have the use 

of them for life, to appoint them 
to their widows for their lives res¬ 
pectively - 465 

3. Power for trustees to have them 

reset » * ibid 

ILLEGITIMATE SON. 

Provision for the maintenance of 

367 

INCUMBERING. 

Proviso against > 252 


INDEMNITY. 

See Trustees, 13. 

INSURANXE. 

1. Directions for the insurance of 

premises - 250 

2. Direction to trustees to pay pre¬ 
miums of insurance 254 

See Trustees, 5. 

INTKRF^T. 

1. Directions that interest upon por¬ 

tions shall be paid until the por¬ 
tions are payable 337 

2. Direction that the interest of mo¬ 

nies to be laid out in purchasing 
real property, shall go as the rents 
of the estates would go, if pur¬ 
chased - - 401 

INVENTORY. 

1. Of plate, to be signed by tlie per¬ 

son entitled to enjoy the use of it 
for life - - 274 

2. Directions for an inventory of 
miscellaneous personal property 

298, 301, 329 

3. Of real and personal property to 
be delivered to executors 403 

JOINTURE. 

1. Declaration, (hat if the wife of 

testator shall claim her settled 
jointure, she shall not take under 
the will - - 385 

2. Provision for the jointure of a 
future wife of a younger son 293 

JOINTURING. 

1. Power of - - 302 

2. Direction that a settlement to ba 
made, shall coutaiii a power for 
the tenant for life to jointure 393 


L. 

LEASE. 

1. Authority to trustees to make 
leases - 253,340, 398 
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t. Authority to trustcps to renew 
lenses - 339, 396,429 

3. Direction that the person entitled 
under the. will to a certain estate, 
shall grant a lease to 1. S., if he 
shall request it - 312 

LKASFJIOLD. 

Bequest of leasehold property upon 
trusts, to correspond as nearly as 
may be, with those declared of 
freehold property 295, 460 

LEASING. 

1. Power of - 302, 387 

2. Oireclion that a settlement to be 
made in pursuance of the will, 
shall contain a leasing power 

287, 393 

J,EGACV. 

Direction ,that legacies, not become 
vested, shall be laid out in the 
funds for accumulation 357 

TJFE ESTATE. 

1. Devise of to widow 386 

2. Directions to executors to transfer 

sj)ecilic things, to the enjoyment 
of which the testator was entitled 
for his life, to the persons entitled 
to receive the same 271 

3. Power for a life tenant to charge 

an estate with portions 455 

LIMITATION. 

Sec SETTLEMENT. * 

1. Creating a tenancy in common in 
tail, with cross remainders 250 

2. llecital of liiiiitutioiis by way of 

strict scttlcn)cnt 268, 391 

3. Of freehold and copyhold es¬ 
tates to an eldest son, and after 
his decease to such one of his sons 
as he shall appoint, and in default 
thereof, to his eldest or only son ; 
like dispositions in favour of the 
other sons of the testator, and in 
default to the eldest or only son 
of the testator’s eldest daughter, 
and in default to the eldest or only 


son of his youngest daughter, and 
in default to his right heirs 210 

4. Clause in a will, by which the 
testator limits his real estates 
to his son for life, remainder in 
the strict form to the sons of' 
such son successively in tail male, 
remainder to his daughters in 
moieties, with survivorship for 
life, to take exclusively of their 
husbands, with remainders in tail 
to their respective children in 
succession, with cross ultimate 
4 remainders - 4C9 

LONDON (Custom of). 

1. Recital of a covenant to give or 
leave a certain sum to a married 
daughter, in lieu of all her claim 
under the custom of Loudon 438 

2. Bequest in pursuance ibid 

3. Proviso that legatees shall release 

all claim under the custom of Lon¬ 
don - - 449. 


M. 

MAINTENANCE. 

1. Provision for the maintenance of 
children, 239, 240, 262, 307, 

322, 337, 304, 380, 393, 

408, 422 

2. Out of legacies to which they are 

presumptively entitled, but di¬ 
rected to be laid out iu tlie funds 
for accumulation 357 

3. Out of the interest of capital em¬ 
ployed iu the testator’s business 

406, 410 

4. Provision for the maintenance of 

a grandson, until he shall come 
into possession of an estate settled 
upon him - 3Gi 

MARRIAGE. 

See Settlement. 

1. Direction, that if a son is in treaty 
for a suitable marriage before he 
is of age, the trustees shall enable 
him to make a proper settlement 

384 

2. Direction to trustees to make a 



m 


INDEX. 


marriage provision for a collateral 
relation - •• 4G3 

MINOR. 

1. Proviso that if a legatee of stock 
shall be a minor at the testator’s 
death, the interest shall be applied 
to her maintenance 3-40 

3. The same of rents and profits 

353 

3. Directions respecting the applica¬ 
tion of the rents and profits of 
certain estates, in case the persons 
next entitled under a settlement 
to be made, shall be minors 393 

MONKV. 

Direction, that money, arising from 
the sale of real estates (and the 
rents ilK^rcof till sale) shall be 
considered ns personal estate, sub¬ 
ject to the di'-positions made by 
the uill 334, 378, 315 

MORTOACrKS. 

1. Direction to trustees to discharge 
mortgages - 394 

3. Devise of mortgage estates to 
trustees to get in the mortgage 
debt!) - 343,353 

MOL'RNIxNG. 

Bequest of 374, 369, 397 


N. 

NAME. 

1. Clause, binding the descendants 

of the testator, and those enjoying 
his property for the time being, to 
take his name r 385 

2. Direction that a similar clause 

shall be contained in a scltleincnl 
directed to he made 391 

NUNCUPATIVE WILL. 

Form of committing it to writing 

479 


P. 

PARTNER. 

1* IKrectiou, that each son of tes¬ 


tator, attaining the age of 3t 
years, shall be admitted a partner 
in the testator’s business, to be 
carried on by his executors, if he 
shall chuse - 413 

3. Proviso, empowering the trustees 
to remove any son whose conduct 
is improper - 414 

PERSONAL F5TATE. 

See Trustees, 3, 3, 4, 11. 

1. Short will of - 447 

3. Provision for the deficiency of 
personal estate, by a term of years 

360—391 

3. And by monies arising from the 

sale of real estates 377 

4. Bequest of miscellaneous person¬ 
al property, jewels, plate, linen, 
china, pictures, See. &c. 328—436 

PICTURES. 

Bequest of - 358 

PLATE. 

1. Bequest of to widow for her life 

373 

3. Direclion that plate shall go as an 
heir loom - 305 

POll'ITONS. 

See SiiAiiEs, Intekest, Tmustees, 6. 

1. Directions for raising portions bn* 

grandchildren, to vaiy 'with Iheir 
nuinbor, and become vested us 
they shall attain their respective 
ages of 31 - 3f>l 

2. Provision for the payment of ad- 

»ditional portions 393 

3. Power for eldest sou to raise por¬ 

tions for younger children, and 
the like power (with restrictions) 
for a y ounger son 300 

4. Direction, that if default shall be 

made by the son in ]>a) iiient of 
portions directed, the trustees shall 
suppi) the deficiency by mortgage, 
sale, &c. - 330 

5. Direction to trustees to raise a 

certain stmi for children’s portions 
(except eldest son) 330 

6. Direction that a pa it of the ]>oi- 

tiuus shall he opplied, if iieces- 
^‘ar}, foi advancement 337 
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7. ‘ Direction that the portions of 

daughters shall be paid to them 
for their separate use, and shall 
not be charged or incumbered by 
them - - 3:iS 

8 . Power in a will for life tenant to 
charge an estate for portions 455 

POWER. 

See Appointmext. 

1. Recital and execution of a power j 
contained in a settlement 

315, 414 

3. The same by a codicil 473 

3, 1')xecution of a power of distri> 

butiou among testator’s children, 
containoil in the will of the testa¬ 
tor’s brother - 443 

4. Appcinlment among children ini' 

der a power - 406 

H. To wife of testator, to dispose by 
will of a Slim of money, to be paid 
to her out of the residue of the 
personal estate, to be reduced to a 
less sum upon her marrying again 

405 

6. AVil) of a married wuniuii by vir¬ 
tue of a pow'cr - 444 

7. Power for a life tenant to charge 

455 

IMllSOXERS. 

Bequest of a sum of money to be 
applied in releasing poor prisoners 

471 

PROFITS. 

See Real Estate. 

Directions concerning the profits of 
a business to be carried on by 
trustees - 412, 415 

PROTESTANT DlSSENTFdlS. 

Bequest to trustees, for the benefit 
of a society of Protestant dissen¬ 
ters - - 435 


R. 

REAL ESTATE. 
See Trvstees, 1, 3, 5, 11. 


1. Devise of real estate to trustees, 
to sell and convert into money 

232 

2. Direction that monies arising 
from sucii sale shall be considered 
as personal estate 234, 277, 315 

3. liciits and profits of real estate to 

be considered personal property 
until the sale . 231 

RECEIPTS. 

1; Declaration that the receipts of 
trustees shall be suflicieiit dis¬ 
charges to purchasers, &c. 

263, 277, 315 

2. The same of receipts of annui¬ 
tants to trustees 441 

RECEIVER. 

Provision for the appointment and 
salary of - 203, 306 

RECITAL. , 

1. Of a marriage settlement 

267, 315 

2. Of a will - 268 

3. Of limiliiliniis by way of strict 

bettlemcnt - 268 

4. Of dbpo->itions of [lersonalty by 

a will - - 260 

5. Thai tesl.ilor is an e.xecutor, and 

indebted to the estate of his testa¬ 
tor - - <270 

REMAINDKR. 

See LiMiTATiox, Device. 

RENEWALS. 

See Tuustees, 5. 

Of leases, provision for the payment 
of, by a term of years 292 

RENTS. 

Of real estates (directed to be sold) 
to be considered as the income of 
personal estate, until sale 231 

RENT CHARGE. 

Devise of a rent charge 433, 439 
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REPAIR. 

Plrections for the repair of prenises 

250, 263, 337 

RESIDUE. 

See Pebsonal Estate, Tbustees, 3, 

11 . 

Proviso, that if a sum, directed to 
be raised for a particular purpose, 
should not be required, it shall 
aink ibto the residue 369 

REVOCATION 

Of all former wills # 328 


S. 

SALE. 

See Thustees, 5. 

SEA. 

Preamble of a will of a person goinpr 
to sea - - 472 

SECURITIES. 

Power for trustees to vary 

237, 275, 325, 371 

SEPARATE USE. 

1. Direction that monies shall be 
paid to ■ a woman for her separuto 
use 237, 252, 316, 324 

3. The same of an annuity 

319, 332, 378 

3, The same of portions to daugh¬ 
ters - •> 338 

SERVANTS. 

Bequest of wages to 397 

SETTLEMENT. 

1. Regular settlement on the family 

of a testator No. 6. 300 

2. A will, in execution of previous 

settlements No. 4. 267 

.3. Execution of a power contained 
'in B settlement by a codicil 473 


4. A will, containing directions fora 
family settlement No. 13. 386 

5. Recital of a marriage settlement 

267 

6. Limitations in strict settlement 

300 

7. The same recited 268 

SHARES. 

Sec PoBTioxs. 

1. Direction to trustees to transfer 

stock among children in equal 
shares - - 233 

2. Direction that the shares of child¬ 

ren shall contribute in equal pro* 
portions to the payment of an aii- 
iiuily - - 379 

3. Of children to become vested at 

21, or marriage - 238 

4. Trustees to keep separate accounts 

of children’s shares 379 

5. To be paid to sons on their coming 
of age, on their gi\ ing security for 
the payment of ceilaiu annuities 

. r ^ <■ 381 

SHIFTING. 

Proviso for the shifting of estates oa 
certain contingencies 347 

STOCK. 

See TarsTEE. 

Direction, that if a certain stock shall 
be paid olT, (he money shall be lni<l 
out in other securities 412 

SURVIVORSHIP. 

Sec Accruj-.r. 


T. 

TENANCY IN COMNON. 

1. Limitation rrenting a tenancy in 
common, with cross remainders 

256 

2. Direction that trustees shall bo 
possessed of stock in trust for 
sous as tenants in common 422 
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TERM OF YEARS. 

1. Creation of - 259 

3. To raise an annuity 390 

3. In aid of personal estate ' 359 

4. Proviso for the cesser of 

264, 291 

5. Devise of real estates to tvio sets 

of trustees, for two successive 
terms of years - 279 

TOMB. 

Provision for keeping in repair 442 
TRADE. 

Direction that the testator’s trade 
shall be carried on by his exccu* 
tors - - 410 

TRUSTS. 

1. Directipn to executors to perform 
trusts vested in the testator 

2. For unborn children with c.xecu- 

tory trusts over, upon their dying 
before 21 - - 345 

TRUST ESTATES. 

Devise of a testator’s trust estates 
to trustees to hold upon the trusts 
aifcctiug the same 342, 352 

TRUSTEES. 

1. Devise of real estate to trustees 
to sell and convert tlie same into 
money 232, 254, 277, 314, 352 

2. In aid of personal estate 3B7 

3. To two sets of trustees for two 
successive terms of years 279 

4. Devise of personal estate to trus- 
. tees to convert the same into mo> 

ney and invest it in the funds 
237, 275, 306, 319, 348, 332, 

370, 463 

5. General devise O^eal and perso 
nal estate to trustees 328, 377 

0. General.devise and bequest of real 
and personal property for the sale 
and accumulation of tlie produce 

448 

7. General devise of residue 

351, 427 


i. Direction to trustees to invest 
monies arising from certain sales 
in the funds, to accumulate until 
the youngest son shall be of age 

255, 383 

9. To invest monies for accumula¬ 


tion 


275, 337 


10. To invest the profits of testator’s 

business to be carried on by them 
for accumulation by compound in¬ 
terest, until divided among the 
sons - 412 

11. To invest legacies for accumula¬ 
tion - - 3fi58 

12. To invest monies for accumula¬ 
tion, during 21 years next after 
the death of the testator 263 

13. For twenty years to raise a fund 

for particular purposes 399^ 

14. To rc-invest dividends for accu¬ 
mulation - 275 

15. To invest the residue of personal 

estate in the funds until purchases 
of real property can be made, the 
interest and dividends to go as the ^ 
rents of the purchased estates 
would go, if purchased 400 

16. To invest a certain sum, as each 
daughter of the testator shall come 
of age, and pay the interest to her 
for life to her separate use 406 

17. Direction to trustees to demise 

and manage premises and pay the 
clear rents to the widow of testa¬ 
tor for her life - 316 

18. To manage a business 410, 42 

19. To keep in repair and^insure 

premises - 250y^i6^, 337 

20. To manage an estate until the 

person entitled to it shall come of. 
age - - 436 

21. To discharge mortgages 294 

22. To sell olf for the benefit of the 

estato - - 383 

23. Power to make leases 

253, 278, 326, 340 

24. Direction that the same power 
shall be contained in a settlement 
directed to be made 287, 468 

25. Power to renew leases 396,429 

26. Direction to finish houses partly 

built - 254, 305 

27. To purchase premises 429 

28. Power to trustees to convey cer¬ 

tain estates, on receiving a dis¬ 
charge from certain claims 278 



574 


INDBlt 


90. Direcdon to eonTey ui strict 
tletti^iit after the aetermtnanori 
of certain terms of years 

90, Direction to trustees to r^e a 

certain sum for clnidren’s jpoftions 
with a proviso that if alMhC child* 
rea sbdl die before the vesting of 
their shares, the nfoney shall not 
be raised * 930 

91. Power to eotanpound debts 940 

33. Direction to trnsteeo to oppose 

any clelms that may be made in 
rospeSI of a bond, satisfied by 
legacy, at the eifpence of the resi¬ 
duary estate * 3(35 

33. Declaration that the uses and 
estates directed to be limited dn a 
settlement to be made to trustees 
duiing the lives of several) riiail be 
not only to preserve contingent re¬ 
mainders but to impi ove the estate 
for the benefit of the persons next 
entitled • 392 

3 i. Directioiv to trustees to appoint 
oTcracers and receivers of estates 
to bo settled 397 

35. Pirectiou that tire residue of the 
personal estate shall be laid out in 
the pu> chase of real estates, to be 
settled asbcfoie directed, concern¬ 
ing before-devised estates 400 

36. Clause for changing trustees 

243, 326, 311, 35S, 373, 401 

37. Direction that such a clause shall 

be contained in a settlement di¬ 
rected to be made > 304 

38. Inflemitity clause' 

* hl3^o, 127, 342, 358, 373, 

402, 437 

t)9. Fonoi for trustees to vary se¬ 
curities 237, 275, 325, 3f 1 

40. Declaration that the receipts of 
trusteees thall bo sufficient dis¬ 
charges 263, 277, 315, 388 


V. 

VALUATIOX. 

To be made b^ executors of the tes¬ 
tator's propel ty in a business to be 
carried on by them - 411 


W. 

WIDOW. 

See Dowan, Anxuitt. 

1. Provision for, by inonies invcsteil 

ill the funds - 306, 320 

2. By rents of premises devised to 

trustees for tfmt purpose 316 

3. By annuity 332, 361377, 388 

4. To reside m the testator's house, 

and have the use of his furniture, 
&c. durante viduitate 406 

5. To have the testator's house lor 

her residence during the mmorify 
of the eldest sou - 30o 

6 To hare the i ight of presentation 
to a rectory during the same pe¬ 
riod - - ibid 

7. To have books, furniture, &c. lor 

her life - 329 

8. Power for widow to dispose by 

will of 50001. to be paid out of 
the residue of the personal estate; 
to be reduced to 2000/. on her 
marrying again - 405 

WINES. 

Bequest of 258, 317 

WILL. 

Recital of 286 


FINIS. 


IMaiefsSS, 






